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Email: mbarack®tgf.ca
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Schedule *“A”

Applicants

1. Canwest Global Communications Corp.
2. Canwest Media Inc.

3. MBS Productions Inc.

4, Yellow Card Productions Inc.

5. Canwest Global Broadcasting Inc./Radiodiffusion Canwest Global Inc.

6. Canwest Television GP Inc.

7. Fox Sports World Canada Holdco Inc.
8. Global Centre Inc. .

9. Multisound Publishers Ld.

10. Canwest International Communications Inc.
11. Canwest Irish Holdings (Barbados) Inc.

12. Western Communications Ing.

13. Canwest Finance Inc./Financiere Canwest Inc.
14, National Post Holch'ngs Ltd.

15. Canwest Intemationél Management Inc.

16. Canwest International Distribution Limited
17. Canwest MediaWorks Turkish Holdings (Netherlands)
18. CGS Im'erhational Holdings (Netherlands)

19. CGS Debenture Holding (Netherlands)

20. CGS Shareholding (Netherlands}) |

21. CGS8 NZ Radio Sharcholding (Netherlands)
22. 4501063 Canada Inc.

23. 4501071 Canada Inc.

TOR_H20:4970714.4



24, 30109, LLC

25. CanWest MediaWorks (US) Holdings Corp.
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“Canwest”)

Applicants

MOTION RECORD OF
GS Capital Partners VI Fund L.P.,
GSCP VI AA One Holding S.ar.l and
GS VI AA One Parallel Holding S.ar.]
(collectively “GSCP”)

INDEX
TAB DESCRIPTION
L. Notice of Motion
2. Order Approving Shaw Support Agreement, Subscription Agreement and Amended
Support Agreement ,
3. Reasons for Decision of Justice Pepall dated March 1, 2010
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Affidavit of Gabriel de Alba with Exhibits sworn February 19, 2010
Initial Proposal

Second Proposal
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DESCRIPTION

Affidavit of Robert Chadwick with Exhibits sworn February 19, 2010

E-mail from Robert Chadwick to Garth Girvan dated December 15, 2009
E-mail from Garth Girvan to Robert Chadwick dated December 18, 2009

Memo from Goodmans LLP to McCarthy Tétrault LLP dated
February 16, 2010

E-mail from Robert Chadwick dated December 18, 2009

E-mail from Robert Chadwick to Garth Girvan dated December 21, 2009
E-mail from Garth Girvan to Robert Chadwick dated December 21, 2009
E-mail from Garth Girvan to Robert Chadwick dated February 13, 2010
E-mail from Robert Chadwick to Garth Girvan dated December 23, 2009
E-mail from Garth Girvan to Robert Chadwick dated December 24, 2009
E-mail from Garth Girvan to Robert Chadwick dated January 4, 2010

E-mail from Robert Chadwick to Garth Girvan dated January 4, 2010

Affidavit of Gerald J. Cardinale with Exhibits sworn February 18, 2010

Gerald Cardinale’s Letter dated February 17, 2010
Privileged E-mail of early January

E-mail Accepting the Terms

Affidavit of Susan Kraker with Exhibits sworn February 18, 2010

Letter dated February 16, 2010

Letter exchanged between Oslers and McCarthys dated February 16, 2010
Letter exchanged between Oslers and McCarthys dated February 17, 2010
Letter exchanged between Oslers and McCarthys dated February 17, 2010
Teaser Document mentioned in Exhibit “B”

Form of NDA mentioned in Exhibit “B”



TAB DESCRIPTION

Use of Cash Collateral and Consent Agreement dated as of
September 23, 2009

CCAA Support Agreement dated October 5, 2009
Recapitalization Transaction Term Sheet
Senior Secured Senior Promissory Note as of October 1, 2009
Unsecured Promissory Note as of October 1, 2009
Affidavit of Richard M. Grudzinski sworn February 18, 2010
Affidavit of Peter Farkas sworn VFebruary 18,2010

10. Affidavit of Thomas C. Strike without Exhibits sworn February 12, 2010

1L Affidavit of Gerald J. Cardinale with Exhibits sworn November 2, 2009
Note Purchase Agreement dated May 20, 2009
Amended and Restated Shareholders Agreement as of August 15, 2007

A Copy of the Certificate of Dissolution of 4414616 Canada Inc. issued on
October 5, 2009

12. Affidavit of John Maguire without Exhibits sworn October 5, 2009

Monitor’s Reports

13. Tenth Report of FTI Consulting Canada Inc., in its Capacity as Monitor of the
Applicants

14. Supplementary Report of FTI Consulting Canada Inc., in its Capacity as Monitor of
the Applicants :

Other

15. Notice of Motion of the Applicants dated February 12, 2010 (Shaw Approval Motion)

16. Notice of Motion of GSCP Parties (Motion to Adjourn)
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17. Notice of Motion of GSCP (Motion to Set Aside the Dissolution of 4414616 Canada
Inc.)

18. Written Reasons of Pepall J. (Motion to Set Aside the Dissolution of 4414616 Canada
Inc.)

19. CCAA Initial Order of Pepall J., dated October 6, 2009
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Court File No.
COURT OF APPEAL FOR ONTARIO

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS
AMENDED

AND IN THE MATTER OF A PLAN
OF COMPROMISE OR ARRANGEMENT OF
CANWEST GLOBAL COMMUNICATIONS CORP.
AND THE OTHER APPLICANTS LISTED ON SCHEDULE “A”
(collectively the “APPLICANTS” or “Canwest”)

Applicants

NOTICE OF MOTION

(motion for leave to appeal)
The Respondents GS Capital Partners VI Fund L.P., GSCP VI AA One Holding S.ar.l and GS
VI AA One Parallel Holding S.ar.I (collectively, “GSCP”) will make a motion, which will be
heard by the court in writing 36 days after service of GSCP’s motion record and factum or on
the filing of GSCP’s reply factum, if any, whichever is earlier (unless otherwise directed by

order of a judge of this court).

PROPOSED METHOD OF HEARING: The motion is to be heard in writing

(unless otherwise directed by order of a judge of this court).

THE MOTION IS FOR:

I. an order granting leave to appeal the following orders of the Honourable Justice Pepall
communicated from the bench on February 19, 2010 (the “Orders”) with written reasons

delivered on March 1, 2009:



GSCP Motion Record Page 2

(a) an order granting approval of the Shaw Agreement in accordance with the

Shaw Approval Motion, (the “Shaw Approval Order”); and

(b) an order dismissing the request of GSCP (the “GSCP Adjournment Motion™)
in which GSCP sought to adjourn the Applicants’ motion for, inter alia,
approval of a Subscription Agreement (the “Shaw Agreement”) between Shaw
Communications Inc. (“Shaw”) and Canwest (the “Shaw Approval Motion”)

(the “Adjournment Order”);

2. costs of this motion; and

3. such further and other relief as this Honourable Court considers just.

THE GROUNDS FOR THE MOTION ARE:

4. The motions judge erred in failing to determine that the Shaw Agreement and the

process leading up to it (the “Solicitation Process”) were fundamentally flawed and did not
meet the requirements of the CCAA, notably the tests from Royal Bank v. Soundair Corp. et

al. and Nortel Networks Corporation (Re) and accordingly should not be approved;

5. The motions judge erred in failing to conclude that, in the Solicitation Process, the

holders of notes (the “Noteholders”) issued by Canwest Media Inc. (“CMI”) are biased and
adversarial parties to GSCP whose aim is to wrongfully confiscate GSCP’s rights for their
own benefit, and that the Noteholders should not be permitted to control the Solicitation

Process to Canwest’s detriment;
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6. The motions judge erred in failing to conclude that the board of directors and the

Special Committee had wrongfully abdicated, in favour of the Noteholders, their fiduciary

duty to Canwest and their duty of care to all stakeholders;

7. The Noteholders are in total effective control of the affairs of Canwest and its CCAA
restructuring, as a result of loan covenants and the CCAA Support Agreement entered into by

Canwest;

8. On the day prior to the CCAA filing, Canwest—at the behest of the Noteholders—
caused a solvent subsidiary, 4414616 Canada Inc. (“441”), to transfer to its insolvent parent,
CMLI, all of its shares and interests in CW Investments Co. (“CWI”), which holds Canwest’s

profitable specialty television business (the “Specialty TV Business”);

0. The transfer served no legitimate business purpose; rather it was done to cause the
disclaimer, or threat of disclaimer, of the CWI shareholders agreement containing contractual

protections of GSCP’s equity capital contribution of more than US$500 million;

10. The Noteholders, the would-be beneficiaries of this wrongful confiscation of GSCP’s
rights, have used their control over the restructuring to design the Solicitation Process to find
a bidder to implement their scheme, while excluding bids and bidders that do not further their

attempt to wrongfully confiscate GSCP’s rights;

11. The motions judge erred in failing to grant an adjournment of the hearing, which

would have enabled the Monitor, Canwest’s board of directors, and the parties to fulfill their
fiduciary and other duties by properly assessing the competing offer made by Catalyst Group

Inc.;
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12. GSCP was justified in believing that a standstill agreement providing seven days
notice was in place when it received, on a Friday evening of a three-day weekend, notice of
the hearing to approve the Shaw Agreement on the following Friday, effectively giving it only

three business days notice and insufficient time to properly prepare for the hearing;

13. The motion materials served upon GSCP were incomplete, and did not include the

Shaw Agreement itself;

14. The motions judge erred in denying GSCP the right to cross-examine on affidavit

evidence that was “strongly” relied upon by the Monitor in making its recommendations to

the court, and relied upon by the motions judge in her reasons;

The Leave to Appeal Test is Met

15.  An appeal of the Shaw Approval Order is prima facie meritorious, and an appeal of
the Adjournment Order is prima facie meritorious; the issues on appeal are of real and
significant interest to the parties, the insolvency practice and this proceeding; and the appeals

would not unduly hinder the progress of the proceeding;

16. The moving parties also rely upon:

(a) the CCAA;
(b) section 14 of the CCAA and Rule 61.03.1 of the Rules of Civil Procedure; and

() Such further and other grounds as counsel may advise and this Honourable

Court may permit.
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THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED AT THE

HEARING OF THE MOTION:

17.  Excerpts from the record before the motions judge, including evidence filed in these

CCAA proceedings.

18.  Such evidence as counsel may advise and this Honourable Court may permit.

March 9, 2010

McCarthy Tétrault LLP
Suite 5300, Toronto Dominion Bank Tower
Toronto ON M5K 1E6

Kevin McElcheran LSUC# 22119H
Tel. (416) 601-7730
Fax: (416) 868-0673

Malcolm Mercer LSUCH# 23812W
Tel:  (416) 601-7659
Fax: (416) 868-0673

Solicitors for GSCP Capital Partners VI Fund,
L.P., GSCP VI AA One Holding S.ar.l, GSCP
VI AA One Parallel Holding S.ar.l.
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TO: SERVICE LIST
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985,
c. C-36, AS AMENDED

IN THE MATTER OF THE A PLAN OF COMPROMISE OR ARRANGEMENT OF
CANWEST GLOBAL COMMUNICATIONS CORP. ET AL. Court File No.

ONTARIO
SUPERIOR COURT OF JUSTICE

Proceeding commenced at Toronto

NOTICE OF MOTION

McCarthy Tétrault LLP

Suite 5300, Toronto Dominion Bank
Tower

Toronto ON M5K 1E6

Kevin McElcheran LSUC# 22119H
Tel. (416) 601-7730
Fax: (416) 868-0673

Malcolm Mercer LSUC# 23812W
Tel: (416) 601-7659
Fax: (416) 868-0673

Lawyers for GSCP
1112567
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. Court File No, CV-09-8396-00CL

ONTARIO .
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE ) FRIDAY, THE 19" DAY

MADAM JUSTICE PEPALL | ) OF FEBRUARY, 2010

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF  CANWEST GLOBAL
COMMUNICATIONS CORP. AND THE OTHER APPLICANTS
LISTED ON SCHEDULE “A”

Applicants

ORDER
(Approval of Subscription Agreement)
THIS MOTION, made by Canwest Global Communications Corp. (“Canwest
Global™) and the other Applicants listed on Schedule “A” hereto (collectively, the “Applicants”)
and the Partnerships listed on Schedule “B” hereto (the “Partnerships” and, together with the
Applicants, the “CMI Entities™), pursuant to the Companies’ Creditors Arrangement Act, R.5.C.
1985, c. C-36, as amended (the “CCAA”) was heard this day at 330 University Avenue, Toronto,

Ontario.

ON READING the Notice of Motion of the CMI Entities, the Affidavit of
Thomas C. Strike sworn February 12, 2010 (the “Strike Affidavit”), the Tenth. Report of FTI
Consulting Canada Inc. in its capacity as Court-appointed monitor of the CMI Entities (the
“Monitor”), including the Confidential Supplement thereto (the “Confidential Supplement”),
and on hearing from counsel for the CMI Entities, the Monitor, the ad hoc committee of holders

of 8% senior subordinated notes issued by Canwest Media Inc., CIT Business Credit Canada

TOR_H20:4970714 4



GSCP Motion Record Page 9

Inc., Shaw Communications Inc. (“Shaw™) and such other counsel as were present, no one else

appearing although duly served as appears from the affidavit of service, filed.

L THIS COURT ORDERS that the time for service of the Notice of Motion and
the Motion Record is hereby abridged so that this Motion is properly returnable today and any -
further service of the Notice of Motion and the Motion Record is hereby dispensed with.

2. THIS COURT ORDERS that

(a) the Subscription Agreement and the Subscription Term Sheet attached as
Schedule “A” thereto .(collectively, the “Subscription Agreement”) dated
February 11, 2010 between Canwest Global and Shaw,

(b)  the Amended Support Agreement (as defined in the Strike Affidavit) dated
February 11, 2010 between the CMI Entities and certain holders of 8% Senior
Subordinated Notes issued by Canwest Media Inc. (the “Consenting
Noteholders”), and

(c)  the Shaw Support Agreement (as defined in the Strike Affidavit) dated February .
11, 2010 between Canwest Global, Shaw, and the Consenting Noteholders,

are hereby approved and the entering into, execution and delivery of the Subscription
" Agreement, the Amended Support Agreement and the Shaw Support Agreement by the. CMI
Entities and the performance by the CMI Entities of the Subscription Agreement, the Amended
Support Agreement and the Shaw Silpport Agreement in accordance with their terms and

conditions is hereby authorized and approved.

3. THIS COURT ORDERS that th_e CMI Entities are hereby authorized and
directed to take such additional steps and execute such additional documents as may be
necessary or desirable for the completion of the transactions and the satisfaction of the
obligations contemplated by the Subscription Agreement, the Amended Support Agreement and
the Shaw Support Agreement.

TOR_H20:4970714.4
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4, THIS COURT ORDERS that the CMI Entities shall be required to comply with
their obligations under the Subscriptibn Agreement and the Shaw Support Agreement. Prior to
exercising any and all rights and remedies they may have against the CMI Entities under or in
respect of the Subscription Agreement and the Shaw Support Agfeement, in accordance with the
terms of such agreements, Shaw and the Consenting Notebolders, as applicable, shall be required
to obtain a further order of the Court, other than in respect of contractual termination rights under
the Subscription Agreement and the Shaw Support Agreément.

5. THIS COURT ORDERS that Shaw shall be entitled to the benefit of and is
hereby granted a charge (the “Investor Charge”) on the CMI Property (as defined in the Initial
Order of this Honourable Court dated October 6, 2009 (the “Initial Order”)) to secure the
payment of the Termination Fee pursuant to Section 4.6 and the expense reimbursement payable

pursuant to Section 9.2 of the Subscription Agreement.

6. THIS COURT ORDERS that paragraph 47 of the Initial Order be amended to

read as folldws:

47, THIS COURT. ORDERS that the deposit accounts containing cash
collateral pledged to The Bank of Nova Scotia and referred to in Section 6.11 of the
Collateral Agenéy Agreement (as defined below) as the “Cash Management Collateral
Account” (the “Excluded Accounts™) shall not form part of the CMI Property, shall be
excluded from the CMI DIP Charge, the KERP Charge, the Directors’ Charge, and the
Administration Charge and the Investor Charge (as defined in the Orﬂer of this Court

made in these proceedings on February 19, 2010), except as provided in paragraph 48

hereof, and shall remain subject to the existing liens in favour of The Bank of Nova
Scotia in connection with the CMI Entities’ obligations to The Bank of Nova Scotia in
connection with overdrafis and related liabilities aris_ing from cash consolidation,
electronic funds transfer anangementé, treasury, depository and cash management
services or in connection with any automated clearing house transfers of funds in an
aggregate amount not to exceced $2,500,000 (the “BNS Cash Management
Obligations™).

TOR_H20:497074.4
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7. THIS COURT ORDERS that paragraph 48 of the Initial Order be amended to

read as follows:

48. THIS COURT ORDERS AND DECLARES that notwithstanding any
stay of proceedings imposed by this Order, The Bank of Nova Scotia shall be entitled to
seize and dispose of any collateral on deposit in the Excluded Accounts and apply such
proceeds to any and all outstanding BNS Cash Management Obligations, provided that,
notwithstanding anything herein, upon payment and satisfaction of the BNS Cash
Management Obligations in full and the return of any remaining collateral in the
Excluded Accounts to the CMI Entities, such collateral shall then form part of the CMI
Property charged by the Directors’ Charge, ‘the Administration Charge, the KERP
Charge, and the DIP Lender’s Charge and the Investor Charge. '

8. THIS COURT ORDERS that paragraph 55 of the Initial Order shall be amended

to read as follows:

55. THIS COURT ORDERS that the priorities of the CMI Directors’
Charge, the CMI Administration Charge, the CMI KERP Charge (as defined below), and
the CMI DIP Charge, and the Investor Charge. as among them and the EXisting Security,

o la a ha o o by l~ | 3 (3 o = = £ 6 frany  rasnel 4o S Y ALl
O— ~ s =1 i via = CE =ity o GO =amyw

under-the CIT Credit-Asreement; shall be as follows:

First ~ CMI Administration Charge;

Second — The Existing Security, solely to the extent that such Existing Security
secures existing and future obligations under the CIT Credit Agreement;

Third — CMI DIP Charge; and

Fourth ~ CMI Directors’ Charge and CMI KERP Charge, save and except that
these Charges shall be postponed in right of payment to the extent of the first
$85,000,000 payable under the Secured Note;

TOR_H20:4970714.4
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Fifth — Existing Security in respect of the balance of the obligations secured

thereunder; and

Sixth — Investor Charpe.

9. THIS COURT ORDERS that paragraph 56 of the Initial Order shall be amended

to read as follows;

56. THIS COURT ORDERS that the filing, registration or 'perfection of the
CMI Directors® Charge, the CMI Administration Charge, the CMI KERP Charge, and the
CMI DIP Charge and the Investor Charge (collectively, the “Charges™) shall not be
required, and that the Charges shall be valid and enforceable for all purposes, including

as against any right, title or interest filed, registered, recorded or perfected subsequent to
the Charges coming into existence, notwithstanding any such failure to file, register,

record, or perfect.

10. - THIS COURT ORDERS that paragraph 57 of the Initial Order shall be amended

to read as follows:

57. THIS COURT ORDERS that, the CMI Directors’ Charge, the CMI
Administration Charge, the CMI DIP Charge, and the CMI KERP Charge and the
Investor Charge shall constitute a charge on the CMI Property and such Charges shall

rank in priority to all other security interests, trusts, liens, charges and encumbrances,

statutory or otherwise (collectively, “Encumbrances”) in favour of any Person,
notwithstanding the order of perfection or attachment, except for any validly petfected
purchase money security interest in favour of a secured creditor or any statutory
Encumbrance existing on the date of this Order in favour of any Person which is a
“secured creditor”, as defined in the CCAA, in respect of any of source deductions from
wages, employer health tax, workers compensation, GST/QST, PST payables, vacation
pay and banked overtime for employees, amounts under the Wage Earners’ Protection

Program that are subject to a super priority claim under the BIA.

11, THIS COURT ORDERS that paragraph 58 of the Initial Order is amended to

read as follows:

TOR_H20:4970714.4
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58. THIS COURT ORDERS that except as otherwise expressly provided for
herein, or as may be approved by this Court, the CMI Entities shall not grant any
Encumbrances over any CMI Propetty that rank in priority to, or pari passu with, any of
the Charges, unless the CMI Entities also obtain the prior consent of the Monitor, the
CMI DIP Lender and the beneficiaries of the Charges or upon further Order of this Court.

12. THIS COURT ORDERS that paragraph 59 of the Initial Order is amended to

read as follows:

59. THIS COURT ORDERS that the Charges and the CMI DIP Definitive |
Documents shall not be rendered invalid or unenforceable and the rights and remedies of
the chargees entitled to the benefit of the Charges (collectively, the “Chargees”), the
rights and remedies of the CMI DIP Lender under the CMI DIP Definitive Documents,
the rights and remedies of Irish Holdco under the Secured Note, and the rights and

remedies of the Consenting Noteholders under the Use of Collateral and Consent

Agreement and the Support Agreement, the rights and remedies of Shaw

Communications Inc. under the Subscription Agreement and the rights and remedies of

Shaw Communications Inc. and the Consenting Noteholders under the Shaw Support
Agreement (as those terms are defined in the Order of this Court made in these

proceedings on February 19. 2010) shall not otherwise be limited or impaired in any way,
subject to the provisions of paragraph 53 herein, by (a) the pendency of these proceedings

and the declarations of insolvency made herein; (b) any application(s) for bankruptcy
order(s) issued pursuant to the BIA, or any bankruptcy order made pursuant to such
applications; (c) the filing of any assignments for the general benefit of creditors made
pursuant to the BIA; (d) the provisions of any federal or provincial statutes; or () any
negative covenants, prohibitions or other similar provisions with respect to borrowings,
incurring debt or the creation of Encumbrances, contained in any existing loan
documents, lease, sublease, offer to lease or other agreement (collectively; an
“Agreement”) which binds the CMI Entities, or any of them, and notwithstanding any

provision to the contrary in any Agreement:

TOR_H20:4970714.4
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(a) neither the creation of the Charges nor the execution, delivery, perfection,
registration or performance of the CIT Credit Agreement, the CMI DIP Definitive
Documents, the Use Qf Collateral and Consent Agreement, the Support

Agreement, the Secured Note, or the Unsecured Note, the Subscription

Agreement or the Shaw Support Agreement shall create or be deemed to

constitute a breach by ahy of the CMI Entities of any Agreement to which they
are a party;

(b)  none of the Chargees shall have any liability to any Person whatsoever as
a result of any breach of any Agreement caused by or resulting from the CMI
Entities entering into the CIT Credit Agreement or any other CMI DIP Definitive
Documents, the creation of the Charges, or the execution, delivery or performance
of the CMI Definitive Documents; and |

()  the CIT Credit Agreement, the CMI DIP Definitive Documents, the Use of
Collateral and Consent Agreement, the Support Agreement, the Secured Note,
and the Unsecured Note, the Subscription Agreement and the Shaw Support

Agreement, the payments made by the CMI Entities pursuant to the foregoing or
pursuant to the terms of this Order, and the granting of the Charges, do not and
will not constitute fraudulent preferences, fraudulent conveyances, oppressive
conduct, settlements or other challengeable, voidable or reviewable transactions

under any applicable law.

13. ' THIS COURT ORDERS that all provisions of the Initial Order applicable to the
“Support Agreement” (as defined in the Initial Order) shall be applicable in all respects to the
Amended Support Agreement. '

14. THIS COURT ORDERS that the Monitor is hereby authorized and directed to
post a copy of the Confidential Supplement containing a copy of the Subscription Agreement,
the Amended Support Agreement and the Shaw Support Agreement (ail without signature pages)
on the Monitor’s website established with respect to this CCAA proceeding at
http://cfcanada. fticonsulting com/cmi and to send a copy of the Confidential Supplement
containing a copy of the Subscription Agreement, the Amended Support Agreement and the

TOR_H20:4970714.4
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Shaw Support Agreement (all without signature pages) by electronic transmission to the service
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list maintained with respect to this CCAA proceeding.

SCRIT A TORONTO

PER/PAR; <3S

Joznne 1y;
icoara
Registray, Suparior Court of Justica -

TOR_H20:4970714.4



»

A

10.
11.
12.
13.
14.
13.
16.
17.
18.
19.
20.
21.
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23.

Schedule “A”

Applicants

Canwest Global Communications Corp.
Canwest Media Inc.
MBS Productions Inc.

Yellow Card Productions Inc.

Canwest Global Broadcasting Inc./Radiodiffusion Canwest Global Inc.

Canwest Television GP Inc.

Fox Sports World Canada Holdco Inc.

Global Centre Inc. '

Multisound Publishers Ltd.

Canwest International Communications Inc.
Canwest Irish Holdings (Barbados) Inc.
Western Communications Inc.

Canwest Finance Inc./Financiere Canwest Inc.
National Post Holdings Ltd,

Canwest International Management Inc,
Canwest International Distribution Limited
Canwest MediaWorks Turkish Holdings (Netherlands)
CGS International Holdings (Netherlands)
CGS Debenture Holding (Netherlands)

CGS Shareholding (Netherlands)

CGS NZ Radio Shareholding (N etheﬂands)
4501063 Canada Inc.

4501071 Canada Inc.

TOR_H20:4970714.4
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24. 30109, LLC |
25. CanWest MediaWorks (US) Holdings Corp.

TOR_H20:4970714.4
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Schednle “B”

Partnerships

26. Canwest Television Limited Partnership
27. Fox Sports World Canada Partnership

28. The National Post Company/La Publication National Post

TOR_H20:4970714.4
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CITATION: Re: Canwest Global Communications Corp., 2010 ONSC 1176
COURT FILE NO.: CV-09-8396-00CL
"~ DATE: 20100301

. ONTARIO -
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,

R.8.C. 1985, C-36, AS AMENDED

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR

ARRANGEMENT OF CANWEST GLOBAL COMMUNICATIONS CORP. AND THE

COUNSEL:

PEPALL J.

Introduction

OTHER APPLICANTS

Lyndon Barnes, Jeremy Dacks and Shawn Irving for the CMI Entities

Mario Forte for the Special Committee of the Board of Directors

David Byers and Maria Konyukhova for the Monitor, FTI Consulting Canada Inc.
Hilary Clarke for the Administrative Agent of the Senior Secured Lenders’
Syndicate

Benjamin Zarnett and Logan Willis for the Ad Hoc Committee of Noteholders
Robin B. Schwill and Vincent A. Mercier for Shaw Communication Inc.

Kevin McElcheran and Malcolm Mercer for the GS Parties

Gavin Finlayson and S.R. Orzy for Catalyst Capital Group Inc.

- Edmond Lamek for Leonard Asper et al.

Steve Weisz for CIT Business Credit Canada Inc.™
Hugh-O’Reilly for Canwest Retirees/ Canadian Media Guild

REASONS FOR DECISION

[11 " When the CMI Entities filed for Companies’ Creditors Arrangement Act' protection,

their stated intention was to pursue a recapitalization transaction. The anticipated plan of

arrangement or compromise would implement the recapitalization transaction and creditors

compromised, including the 8% Seﬁior Subc')rdinated Noteholders, would receive shares in a

restructured Canwest Global Corporation Corp. (“Canwest Global”), To that end, in November,

2009, the CMI Entities commenced an equity solicitation process. RBC Capital Markets

2010 ONSGC 1176 {CanLii)
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(“RBC™) assisted them with that process. The extensive process resulted in a bid f'rdm Shaw
Communications Inc. (“Shaw”) that was acceptable to the CMI Entities and others. The CMI
Entities now seek approval of the subscription agreement dated February 11, 2010 between Shaw
and Canwest Global and other related documents (the “Shaw Definitive Documents™) and other
ancillary relief. The approval motion was served on February 12, 2010 returnable February 19,
2010. If not approved by the court, the Shaw bid expired on February 19, 2010. The Monitor
served its 10th Report on February 14, 2010. In its Report, the Monitor expressed support for the
relief requested by the CMI Entities. |

2] A condition of completion of the Shaw transaction is amendment or disclaimer of the CW
Investments Shareholders’ Agreement to which GS Capital Partners V1 Fund L.P. and its
affiliates (collectively the *GS Parties”) and Canwest Media Inc. (“CMI”) are parties, The GS

Parties oppose any such amendment or disclaimer.

[31 The GS Parties served materials opposing the relief sought in the late afternoon’ of
February 18, 2010. In addition, in the wee hours of the morning of February 19, 2010 (3:38 a.m.
to be exact according to the Monitor), counsel for Catalyst Capital Group Ine. (“Catalyst™)
served an affidavit enclosing a competing bid to that of Shaw. The Catalyst bid required no

amendment or disclaimer of the CW Investments Shareholders’ Agreement and was supported

by the GS Parties.

[4]  Given the afternoon and twilight hour service of the GS Parties’ and Catalyst materials,
the CMI Entities and the Ad Hoc Committee of 8% Senior Subordinated Noteholders (“the Ad
Hoc Committee™) then responded with service of numerous affidavits and materials of their own
including an affidavit of Richard Grudzinski of RBC and a factum from the CMI Entities. These
were emailed to the court commencing at about 5:30 the morning of the motion. Such was the
state of play when court commenced at 10 ¢’clock. Some might call this real time litigation;

others surreal time litigation. In my view, this late breaking flurry of activity was unnecessary.

'R.8.C. 1985, ¢. C. 36, as amended.

2010 ONSC 1176 {Canlil}
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[5]  Perhaps not surprisingly,' the GS Parties and Catalyst requested an adjournment of the
CMI Entities’ approval motion for at least two weeks. The adjournment would allow the
Monitor, the court and interested parties to review the terms of the Catalyst proposal with a view
to determining whether the terms contained therein were superior to the terms of the Shaw

subscription agreement. The CMI Entities, the Special Committee, the Ad Hoc Committee and

Shaw all opposed the adjournment request. The Monitor took no position. I heard extensive -

argument on the request for an adjc-urnmt‘:r‘ltzr As mentioned, the Shaw bid was conditional on
court approval by February 19, 2010, the date of the hearing. Shaw was not prepared 1o extend
its deadline. The issue was exptessly raised with Shaw in court but Shaw maintained its
position, I refused the adjournment request but in the absence of evidence of the Monitor’s
position, asked the Monitor to provide evidence on its position with respect to the Catalyst
proposal. Counsel could then make inquiries and submissions once the Monitor had done so. In

a certain sense, so-called real time litigation begets more real time litigation,

[6]  The Monitor proceeded to prepare a supplementary Report. Perhaps in keeping with the
subject matter of this CCAA proceeding, the supplementary Report contained more “late
breaking news” including correspondence from Quebcor Media Inc. to the effect that it would be
prepared to consider an alternative proposal if the solicitation process was reordered and

transparent.

[7]  Following receipt of the Monitor’s supplementary Report and completion: of argument, 1

granted the relief requested with reasons to follow. These are they.

[8]. I do not propose to embark on a review of the history of the CMI Entities’ CCAA -

proceeding nor the piayers all of which has been discussed in detail in past decisions, By way of
introduction, it will be recalled that the CMI Entitiés entered into a Support Agreement with
members of the Ad Hoc Committes and that Agreement had attached to it the Restructuring
Term Sheet that set out the summary terms and conditions of a- consensual recapitalization

transaction. The Support Agreement provided that the CMI Entities would pursue a Plan on the

2 During which time counsel not yet retained by certain noteholders who are not represented by the Ad Hoe
Commiftee appeared to advise the court that his potential clients might not agree with the position of the Ad Hoc
Committee. :

2010 ONSC 1176 (Canlll)
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terms set out in the Restructuring Term Sheet in order to implement the recapitalization
transaction as part of the CCAA proceeding. An equity investment of at least $65 million was to

be pursued. This brings me to the equity solicitation process.

Equity Solicitation

[9] On November 2, 2009, RBC commenced the equity solicitation process to identify
potential new investors. They had to be Canadian so as.to satisfy the ownership requirements
tha£ apply to parent corporations of a corporation that is in receipt of a television license from the
Canadian Radio-Television and Telecommunications Commission. It was contemplated that the
new investment would amount to at least $65 million. The process was run by RBC, not the
Monitor, although the Monitor did receive periodic updates during the process. RBC had been
working with Canwest Global since December 10, 2008, and therefore had developed detailed

and intimate knowledge of the business of the CMI Entities.

[10] The process proceeded in two phases. In the first phase, RBC contacted about 90
potential investors to inquire whether they would be interested in making a minimum 20% equity
investment. During the course of initial discussions with potential investors, it was recognized
that alternative proposals would be considered. The list of potentiai investors included both
strategic and financial investors and qualified high net worth individuals in Canada and was
generated by RBC through its own internal sources and in consultation with the CMI Entities, the
CMI CRA, and the Ad Hoc Committee. 52 potential investors expressed interest and were sent
“teaser” documents. These included an overview of the investment opportunity and a form of
non-disclosure agreement (“NDA”) to sign. According to Mr. Grudzinski of RBC, the form of
NDA was standard for a process such as this equity solicitation and restrictions on discussions
with entities involved in the business are commonplace. Ultimately, 22 potentia! investors
executed NDAs, a take up Mr. Grudzinski viewed as being generally in line with similar
investment processes. They then received a more comprehensive confidential information
memorandum and access to an internet-based data room containing further confidential
information. Thoée investors were then invited to submit non-binding proposals along with a

markup of a proposed equity investment term sheet by December 2, 2009, By that date, six

1o
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potential investors had submitied initial proposals, five of whom were invited to participate in

phase two of the process.

[11] Catalyst, a private equity firm specializiﬁg in investments in distressed companies,
submitted a commitment letter on December 2; 2009. Tt reflected a- $65 million investment
representing 25% of the total equity of a restructured Canwest Global. Catalyst was prepared to
increase the equity investment up to $165 million for an additional pro rata equity percentage
acceptable to Catalyst in conjunction with potential transactions related to CW Investments Co.
The cover email described the spirit of the deal as being “a fully funded, fully executable
proposal in order to get the Estate out of insolvency protection as soon as possible” and that its
transaction had “no due diligencé rcquiremenf, no ﬂnancihg conditions and no CW Investments
Co. condition.” This latter reference presumably referred to the-CW Investments Shareholders’
Agreement with the GS Parties. The commitment was also stated to be in accordance with the
Support Agreement negotiated between the CMI Entities and the Ad Hoc Committee. The cover
e-mail enclosing the commitment lette‘lr stated: “We also understand and adopt the terms and the

fact that the Board, management and the other stakeholders have set up a process and the terms

of a Plan which we certainly support.” The proposal was to be considered withdrawn if Catalyst

had not received an executed counterpart to the commitment letter by December 8, 2010.

[12] Catalyst had not executed an NDA., Gabriel De Alba of Catalyst states that
notwithstanding Catalyst’s attempts to open a dialogue with RBC, its proposal expired and other

than an acknowledgement of receipt, Catalyst was not contacted.

[13] On December 21, 2009, Mr. Grudzinski of RBC advised Catalyst that it would not be
permitted to participate further in the process unless it executed an NDA. Catalyst states that it
would not agree to this for two reasons. Firstly, ifs proposal was not conditional on due
diligence and as it did not need confidential information, there was no reason for it to execute an
NDA. Secondly, the NDA included “offén‘siva and problematic provisions that did not appear
appropriate as conditions precedent to submitting a bi& including one that would have precluded
Catalyst from having discussions with a number of parties, including the GS parties. Given the
GS parties’ importance to any dedl involving Canwest Global, that provision was  highly
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inappropriate in this context and would have severely limited the ability of Catalyst”... “to

complete a transaction,”

[14] RBC commenced phase two shortly after receipt of the non-binding initial proposals. As
part of phase two, RBC and the senior management team of CMI Entities met with and provided
each phase two participant with a detailed management presentation and confidential information
and ongoing access to business and legal due diligence sessions. RBC also advised the phase
two participants that they would have the dpportuni_ty to meet with members of the Ad Hoc
Committee before submitting their proposals. One of the five participants withdrew. On
January 20, 2010, RBC advised the remaining four that formal binding offers were required by
January 27, 2010, and p:fovided them with a proposed equity subscription agreement and
attached term sheet. RBC also advised the phase two participants of criteria Canwest Global and
RBC would consider in evaluating offers. These included confirmation that the proposed
investor would be willing to proceed with its investment on the basis that the CW Shareholders’

Agreement with the GS Parties would be amended on terms acceptable to the proposed investor.

[15] Two bids were received by January 27, 2010, and RBC and the CMI Entities had

discussions with those bidders.

[16] Mr. De Alba of Catalyst states that Catalyst directly and through counsel complained to
RBC about the process. He states that because the process was not being overseen by the court,
Catalyst had no recourse until the next time the process was referred to the court which was this

motion.

[17]1 Ultimately, the CMI Entities selected Shaw’s bid as the best overall offer received. The

bid contemplates that:

- Canwest Global will be a private company the shareholders of which will be
Shaw or its subsidiary and those noteholders and other creditors who elect to
receive equity shares and who would hold at least 5% of the equity shares

following completion of the transaction.
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Creditors holding less than 5% of the equity shares on completion of the

recapitalization transaction (the “non-participating creditors”) and existing

shareholders would receive cash to extinguish their interests to be effected

pursuant to the Plan. The cash the non-participating creditors would receive
would be equal to the value of the equity they would have received under the
originally proposed recapitalization transaction but using the higher implied

equity value contained in Shaw’s bid.

Shaw. will subscribe for Class A voting shares representing a 20% minimum
équity subscription in the capital of a restructured Canwest Global and an 80%
voting interest. A portion of the proceeds will be distributed to the noteholders
pursuant to the Plan in partial payment of the secured intercompany note and the

balance will be for working capital purposes.

In addition to this amount, Shaw would subscribe for an additional commitment
of shares at the same price per share to fund the cash payments to the non-
participating creditors and the existing shareholders subject to the right of
members of the Ad Hoc Committee o elect to'participate pro ratg with Shaw in

funding this additional commitment,

" Shaw meets the Canadian requirement, has adequate financial resources on hand
to complete the recapitalization transaction, and there are no financing conditions

in favour of Shaw.

A $5 million termination fee may be paild by Canwest Global to Shaw in certain '

circumstances. It is payable in the event that the.Shaw subscription agreement is
terminated by Shaw if the closing has not occurred on or before August 11, 2010,
solely because of a failure to satisfy certain closing conditions. It is also payable
if the agreement is terﬁlinated' by Canwest Global prior to the implementation of
the recapitalization transaction in order to enter into a definitive amendment and
 restatement of the CW Investment Shareholders’ Agreement with the GS Parties
that is acceptable to both Canwest Global and the Ad Hoc Commitiee but that is
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not acceptable to Shaw. In the event that a termination event has occurred, the
Shaw subscription agreement provides that in addition to the termination fee,.
Canwest Global will reimburse Shaw in an amount of up to $2.5 million for any
out-of-pocket fees and expenses relating to negotiation of the transaction. The
subscription agreement contemplates that the termination fee and expense
reimbursement fee will be secured by a charge over all of the assets, property and

undertaking of the CMI Entities ranking after the existing charges.

[18] RBC advised the CMI Entities that the bid submitted by Shaw was the best overall offer
received considering various criteria. The bid provided significant value to Canwest Global in
exchange for the equity investment, gave affected creditors the opportunity to get cash rather
than shares, and provided a long-term solution and stability for a restructured Canwest Global

through the involvement of a strategic investor with significant experience in the media industry.

[19] The Special Committee of the Board of Directors of Canwest Global considered the bids
having regard to the best interests of Canwest Global and recommended for approval the Shaw
Definitive Documents to the Board of Directors of Canwest Global. The Board provided
approval. All of the CMI Entities’ senior management, the CMI CRA, and the Ad Hoc

Committee supported the entering into of the Shaw Definitive Documents.

[20] Catalyst’s late February 19, 2010 offer arose outside the process adopted by RBC and the
CMI Entities. Catalyst’s bid this time was stated to contemplate a fully funded unconditional
investment of $120 million representing 32% of the total equity of a restructured Canwest
Global. The proposal again did not require any amendment or disclaimer of the CW Investments

Shareholders’” Agreement.

[21] In court on February 19, 2010, counsel for the CMI Entities, the Special Committee and
the Ad Hoc Committee all expressed continued support for the Shaw Definitive Documents.
Counsel for the Monitor advised that the CMI CRA also was in favour, In addition, an affidavit
of Mr, Grudzinski of RBC was filed stating, amongst other things, that the Shaw transaction
represented the best transaction available to Canwest Global in the circumstances. The material

non-financial terms of the Shaw Definitive Documents were disclosed in the materials before the
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court but the Definitive Documents themselves were filed on a confidential basis. The CMI
Entities were of the view that disclosure would be extremely detrimental if the approval order

was not provided.

Absence of Standstill Agreement

[22] There had been recent without prejudice negotiations between the Ad Hoc Committee
and the GS Parties. The GS Parties thought that the negotiations were subject to a standstill
agreement which provided that absent seven days’ notice, neither the Ad Hoc Committee nor the
(S Parties would initiate or encourage any other person including Canwest Global to initiate any,
proceeding with respect to the insolvency pro'c‘eeding of Canwest Global. Negotiations between
the GS Parties and the Ad Hoc Committee were ongoing when the GS Parties were served with
the CM1 Entities’ motion on February 12, 2009. In argument; counsel for the GS Parties did not
press this point. It appeared from the materials filed by counsel for the Ad Hoc Committee that
due to a computer intch: agreement was not reached on any seven day standstill. It is fair to
conclude from all of the evidence on this issue that firstly, the Ad Hoc Committee had not agreed

to a seven day standstill and secondly, the GS Parties reasonably believed that it had. In any

event, the GS Parties knew by February 12, 2010 that the CMI Entities were seeking approval of

the Shaw Definitive Documents on February 19, 2010.

Monitor’s 10th Report

[23j The Monitor reported extensively on' the Shaw transaction in its 10th Report. Dealing
firstly with the subject of the CW Investments Shareholders® Agfeement, the Monitor noted that
Shaw, Canwest Global, and the Ad Hoc Committee had agreed to jointly pursue in good faith an
amendment to the CW Investmentsl Shareholders’ Agreement with the GS Parties and to
cooperate with each other in those negotiations, The Monitor also observed that a resolution of
outstanding issues with the GS Parties is 2 material condition of the CMI Entities’ successful
emergence from CCAA protection on a goiﬁg concern basis and that the introduction of other

stakeholders may be a complicating factor.
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[24] Secondly, the Monitor stated that RBC had circulated to phase two participants a
proposed form of subscription agreement that contained a fiduciary out provision that would
allow Canwest Global to accept an offer that it determined in good faith to be superior to the
offer submitted by the winning bidder and, following payment of a $2.5 million topping fee, be
released from its obligations to the winning bidder under the subscription agreement. The
Monitor observed that the Shaw subscription agreement did not include this fiduciary out

provision.

[25] The Monitor reported that the Shaw transaction if completed would satisfy one of the
major requirements of the original recapitalization transaction, assist with the CMI Entities’
successful emergence from CCAA protection, and allow them to continue operating on a going

concern basis thereby preserving, infer alia, enterprise value for their numerous stakeholders.

[26] The Monitor concluded by 'stating that it supported approval of the transaction
agreements reflecting the Shaw proposal. At the time of the filing of the 10th Report, the
February 19, 2010, Catalyst proposal had of course not yet been received by the Monitor.

Monitor’s Supplementary Report

[27] In its supplementary Report, the Monitor stated that its support of the Shaw transaction

was unaffected by the Catalyst proposal.

[28] The Monitor observed that the Shaw subscription agreement including the amount of the
proposed equity investment had a higher implied equity value than did the Catalyst proposal. On
the other hand, the Catalyst proposal did not require an amendment or disclaimer of the CW
Investments Shareholders’ Agreement which is a condition of the Shaw transaction. The
Monitor noted that the Catalyst proposal was subject to the negotiation and entering into of
definitive documentation.” The Catalyst proposal was subject to approval pursuant to a Plan
which must be approved by the majority of the CMI Entities’ creditors and the Ad Hoc
Committee had informed the Monitor that it would not support any Plan that included Catalyst’s
proposal. The Monitor noted that no Plan can be approved by the creditors of the CMI Entities
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without the support of the Ad Hoc Committee because, amongst other things, it holds a blocking
vote. The GS Parties have stated that the amount of their claim that would result from any
disclaimer would result in the GS Parties holding a blocking vote in any vote on the Plan
proposed by the CMI Entities. No request for the Monitor’s consent to a disclaimer has been
forthcoming and the Monitor was not in a position to estimate the quantum of any such claim by
the GS Parties. The Monitor also reported that the Ad Hoc Committee disagrees with the GS

Parties’ assessment in this regard,

[29] The Monitor also reported on the concerns it had expressed about the removal of the
fiduciary out provision in the Shaw subscription agreement, Although each of the Ad Hoc
Committee, RBC and the CMI Entities had used their best efforts to include such a provision in
the Shaw subscription agreement, Shaw had i"‘efused to include such a provision. In spite of its
absence, RBC, the CMI Entities’ Board of Directors, the Special Committee and the Ad Hoc
Committee all concluded that the Shaw subscription agreement was the best that had resulted
from the process. The form of subscription agreement with a fiduciary out provision was only
provided to the four phase two particilpants so thete could be no suggestion of reliance on same
by Catalyst or the GS Parties. The Monitor noted Mr. Grudzinski’s representation that the
potential market for Canadian équity investors to invest had been fully canvassed. The Monitor
also observed that the NDA requested to be executed by potential bidders was customary for an
equity solicitation process. In spite of these factors, the Monitor continued to be supportive of

the Shaw Definitive Documents,

[30] The issues for me to consider were:

a) Should I grant the adjournment requested?
b) What is the applicable legal test for approval of the Shaw Definitive Documents?

¢) Should I approve the Shaw Definitive Documents and the request for anciilary‘ relief?

3 In argument, this condition was waived by Catalyst.
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Adjournment

{31] Having heard extensive submissjons, I decided not to grant the adjournment requested by
Catalyst and the GS Parties. Firstly, it was clear from the evidence before me that there was no
meeting of the minds with respect to any standstill agreement between the GS Parties and the Ad
Hoc Committee. As such, the Ad Hoc Committee was not obliged to give seven days’ notice
before the CMI Entities brought the approval motion. 1 also note that legitimately, counsel for
the GS Parties did not press this argument. While the GS Parties might reasonably have believed
that there was a seven day standstill, once the materials were served on February 12, 2010, it was
obvious that at least one party did not consider itself bound to any such agreement. Inexplicably,
the GS Parties waited until the afternoon of February 18 to serve their materials and Catalyst
waited until the wee hours of February 19 to serve its materials. It seems to me that the mayhem

of the moment and the false urgency was largely created by the GS Parties and Catalyst.

[32] Furthermore, Catalyst opted not to participate in RBC’s and the CMI Entities’ process. |
do not find Catalyst’s rational for not having done so to be very persuasive. 1 do not accept that
it had no recourse to address process. The late breaking offer scenario could easily have been
avoided by Catalyst. Additionally an adjournment could put the Shaw bid at risk. I concluded
that an adjournment was not merited in the circumstances. At the court’s requést, the Monitor
provided evidence to address the Catalyst proposal. In my view, this was a satisfactory approach
to the conditions largely created by Catalyst. The court did have some concerns with the deadline
imposed by Shaw and agreed to by the CMI Entities and the Ad Hoc Committee. In future,
absent compelling reasons, court hearings should not be scheduled for the same day that court

approval is required.

Legal Standard

[33] The next issue to consider is the standard applicable to the relief requested. The CMI
Entities submit in their factum that [ should approve the Shaw subscription agreement and the
related documents on the basis that they are fair and reasonable, benefit the stakeholders of the
CMI Entities as a whole, and do not result in any confiscation of rights held by the GS Parties:

In oral argument, without acknowledging that there has been any confiscation of rights, counsel
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for the CMI Entities refined the standard to the first two elements. In essence the CMI Entities
submit that the court should approach the analysis from the perspective of approval of an
agreement during a CCAA process. In that regard, they rely on Re: Air Canada’, Re: C’alpine5

and Re: Sammi Atlas Inc.’.

[34] In contrast the GS Parties and Catalyst submit that although RBC v. Soundair Corp,’ dealt
with an asset sale, the principles set forth in that case are applicable. Specifically, a court should

consider:

a) whether the CMI Bntltles have made a sufficient effort to get the best price and have
not acted improvidently;

b) the interests of all parties;
¢) the efficacy and integrity of the process by which offers are obtained; and
d) whether there has been unfairness in the working out of the process.

[35] In addition the GS Parties submit that approval should also be tested against the factors
enumerated by Morawetz J. in Nortel Networks ‘Corp.? dealing with approval of a sale process
under the CCAA, namely: .

a) Is a sale transaction warranted at this time?
b) Will the sale benefit the whole “economic community™?

¢) Do any of the debtors’ creditors have a bona fide reason to object to a sale of the
business? :

d) Is there a better viable alternative?

[36] The cases referred to by counsel did not deal with equity solicitations. Given the nature
and extent of the equity solicitation in this case, it seems to me that a fair and reasonable test is

too limited and the principles enunciated in Soundair are more appropriate. To these principles I

4(2004), 47 C.B.R. (4™ 169 (Ont. S.1.).
52007 A.B.Q.B. 504,
6(1998), 3 C.B.R. (4™) 171.
741991, 4OR, (3 1.
8 (2009) 55 C.B.R. (5" 229 at para, 49,

2010 ONSGC 1176 (CanLlf}



GSCP Motion Record Page 33

-14-

would add that the court should consider the position of the Monitor. This is a factor to be
considered when approval of an asset sale outside the ordinary course of business is sought
pursuant to s. 36 of the CCAA. Inmy view, this is a useful factor to consider in circumslances
such as those before me in this case. I do not believe that the Nortef pracess approval factors
need be addressed, They are either largely subsumed by the Soundair principles or are unhelpful
where the result of the equity solicitation process is before the court for approval not the process
itself. That said, even if I were to consider the Nortel process approval factors, [ would reach the

same conclusion.

Approval
(a) Parties’ Positions

[37] In brief, the parties’ positions were as follows. The CMI Entities submit that the Shaw
transaction is fair and reasonable and that it is beneficial to the stakeholders of the CMI Entities,
viewed as a whole. It is the product of a comprehensive equity investment solicitation process
conducted by a sophisticated financial advisor and reflects the exercise of the business judgment
of the Board of Directors of Canwest Global on the recommendation of the Special Committee
and the CMI CRA as to the best interests of the CMI Entities. The CMI Entities state that the GS
Parties have no contractual or legal right to dictate the terms of the equity solicitation process
and they are advancing objections to obtain further negatiating leverage. They are not creditors
and none of their rights will be affected or confiscated if the Shaw Definitive Documents are
approved. Those Documents expressly provide that the parties will jointly pursue any
consensual amendment to the Shareholders’ Agreement; the parties are not required to pursue
disclaimer of the Shareholders’ Agreement; and the Ad Hoc Committee and the CMI Entities can
pursue an agreement to amend the Shareholders’ Agreement with the GS Parties that is not
agreed to by Shaw. The Shaw transaction satisfies a crucial step in the restructuring, The
members of the Ad Hoc Committee are the CMI Entities’ largest creditor group and if the CMl
Entities hope to emerge from this restructuring successfully, the members of the Ad Hoc
Committee must necessarily vote in favour of the Plan. There was nothing unfair or unbalanced

about the process and all potential bidders had equal access to information.
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[38] The Special Committee, the Ad Hoc Committee, and Shaw all-supported the position of
the CMI Entities.

[39] The GS Parties submit that approval is being sought on an incomplete record and in
circumstances where there are significant issues about the integrity of the process and whether
the best available transaction has emerged. It is premature to conclude that the Shaw transaction
represents the best available agreement taking into account the interests of all stakeholders. They
complain about the absence of a fiduciary out-provision. Furthermore, they state that they were
completely shut out from the process-even though any restructurinig transaction must ultimately
contend with their rights in CW Investments Co. The transaction structure appears to have been
controlled by the Ad Hoe Committes to serve its own interests, The GS Parties state that the
Shaw transaction enables the Ad Hoc Committee fo extract cerfain minimum cash levels
immediately. They also complain that the treatment of the noteholders’ claims is propesed to be
very different than the treatment of other affected creditors.  There are powerful incentives for
the CM] Parties to adhere to the terms of the agreements negotiated with the Ad Hoc Committee

and in these circumstances, deference should not be given to the exercise of business judgment,

[40] The GS Parties state that lack of disclosure and discussions have substantially impaired
- their ability to place an alternative to the Shaw transaction before the court. The process was
never approved by the court and the Monitor’s involvement has been limited to periodic updates.

As such, the process and the result are not entitled to deference and should be carefully

scrutinized. Others were not prepared to sign the NDA and this constraint and others limited

participation in the process. They were also prohibited from engaging in discussion with the GS
Parties as a condition of participation. The GS Parties state that they have a limited interest in
who ultimately controls Canwest Global given that control of Canwest Global results in control

of CWI and the specialty television business; This interest has been ignored. Furthermore, itisa

condition of the Shaw transaction that the CW Investments Agreement be disclaimed or '

amended in a manner agreed to by Canwest_- Global, the Ad Hoc Committee and Shaw. The
exclusion of the GS Parties from the process, the targeting of the rights and interests of the GS
Parties under the CWI Agreement, and the prohibition of discussions between the GS Parties and

2010 ONSGC 1176 {CanLH)
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Shaw before court approval are all fundamental failures to consider the legitimate interest of the

GS Parties,
[41] Catalyst supported the position of the GS Parties.
(b) Discussion

[42] Itis clear that the CMI Entities did make a sufficient effort to obtain the best offer. RBC
established and published a process with which the GS Parties and Catalyst now take issue.
There was nothing stbpping gither of them from challenging the process at an earlier stage or
alternatively, participating in it. Indeed, as evident from the email enclosing its first bid, Catalyst
stated that: “We also understand and adopt the terms and the fact that the Board management and
other stakeholders have set up a process and the terms of a Plan which we certainly support.”
RBC fully canvassed the market. It is unnecessary for the court to be given the identity of

prospective investors in the face of the overwhelming evidence of an extensive market canvass.

[43) As noted by the Monitor and many others, no Plan can be approved by the creditors of
the CMI Entities without the support of the Ad Hoc Committee which holds a blocking vote.
That said, 1 am also satisfied that the interests of all partics were considered. While one may
reasonably question whether the strategy of postponement of the issues relating to the CW
[nvestments Shareholders’ Agreement and the GS Parties is or is not wise, the CW Investments
Shareholders’ Agreement is unaffecteél by the Shaw Definitive Documents. The GS Parties are
in no worse position with respect to the CW Investments Shareholders’ Agreement. The GS
Parties are not creditors. In addition, the Definitive Documents provide that the parties 'wi_ll
jointly pursue émy consensual amendment to the Shareholders’ Agreement; the parties are not
required to pursue disclaimer of the Shareholders” Agreement; and the Ad Hoc Committee and
the CM] Entities can pursue an agreement to amend the Sharcholders’ Agreement with the GS
Parties that is no'; agreed to by Shaw. The evidence before me suggests that the CMI Entities did
turn their minds to the interests of others and the Board of Directors concluded that the Shaw
Definitive Documents were in the best interests of Canwest Global and by inference, given that it

was an equity solicitation, its stakeholders.
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[44] As to the efficacy and integrity of the process by which offers were obtained, there was a
fair and thorouéh canvass of the market and a level playing field. As to whether there has been
unfairness in the working out of the process, while the Monitor favoured inclusion of a fiduciary
out provisioﬁ and while one may argue that ideally the fiduciary out provision would not have
been negotiated away, this did not constitute unfairness in the working out of the process or a
lack of efficacy or integrity in the process. The evidence before me suggests that there were good
faith efforts made by RBC, the CMI Entities and the Ad Hoc Committee to maintain that
provision but Shaw successfully negotiated for its omission. On balance, all of them were of the
view that the merits of the Shaw transaction outweighed the benefit of insisting on the inclusion
of the fiduciary out provision. It should also be noted that the Catalyst proposal does not include
a fiduciary out provision, Furthermore, in spite of the lack of a fiduciary out provision, the
Monitor -is supportive of the Shaw Definitive Documents and was not critical of the pro_éess.
Additionaily, there is support from the Special Committee of the Board, the Board of Directors
of Canwest Global, the CMI CRA and the Ad Hoc Committee.

[45]1 1should also stress that there appears to be a reasonable basis for this support. Amongst
other things, Shaw is experienced in the media industry, financing is not an issue, the offer is for
a substantial amount and has a substantially higher implied equity value than that proposed by

Catalyst. One should also not overlook the fact that the transaction is necessary at this time. The

CMI Entities do not have unlimited time within which to conduct the equity solicitation process-

and, subject to closing, a major objective underpinning the initial CCAA filing has now been
accomplished. The transaction provides some confidence that the CMI Entities will be able to
continue as going concerns. [ reiterate my view that the Shaw Definitive Documents should be
approved and the ancillary relief granted. With respect to the latter, the amounts of the
termiﬁation fee and the expense fee and the proposed charge itself are fair and reasonable in the
circumstances, They are also consistent with giving the CMI Entities leeway to address
outstanding issues with the GS Parties but in a manner that is fair to Shaw’s commercial

interests.

[46] Lastly, among other representations and warranties given by Canwest Global to Shaw,

Canwest Global has covenanted to use its commercially reasonable efforts to cause its affiliates
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to terminate fhe participation of any employee of Canwest LP, CCI and their subsidiaries in 2
pension or benefit plan of Canwest Global or its other subsidiaries and to terminate all
intercompany plan participation agreements between a specified affiliate and Canwest Global
and one of its subsidiaries. This covenant is intended to cause the CMI Entities to use
commercially reasonable efforts to realign certain employees of the specified affiliates who, for
various reasons, participate in a pension plan which is sponsored by the CMI Entities and enable
those employees to participate in a pension plan which is sponsored by the specified affiliate.
Counsel for the CMI Entities confirmed that they had no intention of terminating pension

benefits; this was merely to realign the plans with the appropriate entities.
Conclusion

[47]  For these reasons, | granted the relief requested. A major question continues to revolve
around the CW Investments Shareholders’ Agreement and the relationship between the CMI
Entities and the GS Parties. As is evident from paragraph 75 of their factum and their counsels’
submissions, the GS Parties’ key concern is that the CCAA proceeding is designed by the Ad
Hoc Committee to achieve a disclaimer of the CW Investment Shareholders’ Agreement and to
take value away from the GS Parties. 1 continue to be of the view that a commercial and
| negotiated resolution of that issue is in the best interests of all concerned. 1 have approved the
Shaw Definitive Documents and ancitlary relief. The parties must now move forward and have a

reasonable dialogue.

Pepall J.
DATE: March 1, 2010
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CITATION: Re: Canwest Global Communications Corp., 2010 ONSC 1176
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COURT FILE NO.: CV-10-8533-00CL
DATE: 20100301

ONTARIO

SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES'
CREDITORS ARRANGEMENT ACT,

- R.S.C. 1985, C-36, AS AMENDED

AND IN THE MATTER OF A PROPOSED PLAN
OF COMPROMISE OR

ARRANGEMENT OF CANWEST GLOBAL

COMMUNICATIONS CORP. AND THE OTHER
' APPLICANTS

REASONS FOR DECISION

Pepall J.
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Court File No. CV-09-8396-00 CL
ONTARIO

SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.8.C. 1985, ¢, C-36, AS AMENDED

AND IN THE MATTER OF A PLAN
OF COMPROMISE OR ARRANGEMENT OF
CANWEST GLOBAL COMMUNICATIONS CORP. AND THE OTHER
APPLICANTS LISTED ON SCHEDULE "A"
Applicants

AFFIDAVIT OF GABRIEL DE ALBA
(Sworu February 19, 2010)

1, Gabriel De Alba, of the City of Toronto in the Province of Ontario, MAKE OATH AND

SAY AS FOLLOWS:

L. 1 am the Managing Director and a Partner of The Catalyst Capital Group Inc. ("Catalyst").
Where I have obtained information from other persons or sources, [ have stated the source of the
. information and verily believe it to be true. In addition, I have reviewed and am familiar with

relevant records upon which the facts herein are based.

2. This affidavit is swom in connection with the Applicants' motion to, inter alia, have the
Court approve the subscription agreement dated February 11, 2010 between Canwest Global
Communications Corp. ("Canwest" or the "Company") and Shaw Communications Inc. ("Shaw")

and related agreements (collectively, the "Subscription Agresment”).

WSLegal\059644\000003827784v7
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3. Catalyst is a private equity firm specializing in investments in distressed companies. It has
experience in the media and telecommunications business through, among otber investments, its

investments in AT&T Canada, Call-Net and Cable Satisfaction International Inc.

Initial Proposal

4, Following Canwest's filing for protection under the Companies’ Creditors Arrangement Act,
Catalyst became interested in making a bid to become the New Investor (as that term is defined in

the Affidavit of John E. Maguire sworn October 5, 2009).

5. On December 2, 2009, Catalyst sent a letter attaching terms and conditions of Catalyst's
proposed $65 million investment (the "Initial Proposal”) to Canwest and RBC Capital Markets,

Canwest's financial advisor. Attached hereto as Exhibit "A" is a copy of the Initial Proposal..

6. The Initial Proposal was fully funded and unconditional. Of particular note, the Initial
Proposal was created in accordance with the Support Agreement (as that term is defined in the
Affidavit of John E. Maguire sworn October 5, 2009) which was supported by Canwest and the Ad-

hoc Committee of Noteholders, Furthermore, it did not require:
i) any due diligence; or

(i)  any amendment to the CW Iovestments Shareholders Agreement (as that
term is defined in the Affidavit of Thomas C. Strike sworn February 12,

2010).

7. In other words, Catalyst provided a proposal that could have proceeded to a closing

expeditiously, in accordance with the Support Agreement, and without the need to.solicit
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amendments and compromises from important stakeholders such as GS Capital Partners VI Fund,

L.P. and its affiliates ("Goldman Sachs").

8. ‘To the best of my knowledge, the Initial Proposal was the only proposal received by
Canwest and/or RBC Capital Markets that was not conditional on an amendment to the CW

Investments Shareholders Agreement.

g, Although the Initial Proposal complied with the terms of the Support Agreement, Catalyst
received no effective response from Canwest or RBC Capital Markets. Notwithstanding Catalyst's
" numerous attempts to open a dialogue with RBC Capital Markets following the delivery of the
Initial Proposal, the Initial Proposal expired without Catalyst ever being ‘contacted, other than

initially to ackﬁowledge receipt.

10.  In or about December 21, 2009, and only after the Initial Proposal expired and I contacted
him on several more occasions, Richard Grudzinski ("Grudzinski") of RBC Capital Markets
engaged with me in discussions regarding the Initial Proposal. Grudzinski informed me in very
vague terms that the Initial Proposal was not acceptable and that Catalyst would not be permitted to
participate furthet n the; proces's unless it executed a non-disclosure agreement ("NDA"). No
consideration appears to have been given to the non-cash benefits of the Initial Proposal, such as the
removal of substantial uncertainty by proposing a deal that did not require an amendment of the CW

Investments Shareholders Agreement.
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11, Catalyst would not agree to execute that particular NDA for two reasons:

()

(i)

since the Initial Proposal was not conditional on conducting due diligence
and Catalyst did not require or want any confidential information, there was

no reason to execute an NDA at that point in the process, and

the NDA was much more than a mere confidentiality agreement. It included
a number of offensive and problematic provisions that did not appear
appropriate as conditions precedent to submitting a bid, including one that
would have precluded Catalyst from having discussions with a number of
parties, including Goldman Sachs. Given Goldman Sachs' importance to any
deal involving Canwest, that provision was highly inappropriate in this
conte}& and would have severely limited the ability of Catalyst (and, I would
argue, any reasonable investor) to complete a transaction. In essence,
executiﬁg the NDA would have made it virtually impossible for Catalyst to
advance a transaction without being totally subject to. the control, and

dependent upon the cooperation at each step, of those running the process.

12.  From Catalyst's perspective, the process utilized by RBC Capital Markets to solicit 2 New

Investor, which was never disclosed to or approved by the Court, has lacked transparency and the

appearance of fairness. Catalyst was and is certainly prepared to be a part of a process that has

withstood the scrutiny of a Court and a Monitor in its design and implementation, but this process

seems clearly to have been designed to limit the ability of ceriain types of bidders to participate

fully and without being subject to undue restriction.
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Second Proposal

13.  Despite being shut out of the process by Canwest and RBC Capital Markets, Catalyst
remained interested in being the New Investor. Catalyst, directly and through counsel, complained
to RBC Capital Markets on a number of occasions about the process, but it was clear that those
complaints would get nowhere. Because the process was not being overseen by the Court, Catalyst

had no recourse until the next time the process was referred to the Court, which is this motion.

14.  On February 19, 2010, Catalyst submitted a superior second proposal to be the New Investor
{the "Second Proposal"). Attached hereto as Exhibit "B" is a copy of the Second Proposal. The
Second Proposal contemplates a fully funded unconditional investment of $120 million. Once
again, Catalyst has its proposal fully funded and is confident that it will be able to complete this
transaction expeditiously, Catalyst anticipates no problems with CRTC approval, since it has

received such approval for other transactions previously.

15.  Although it is impossible to know for certain because the Subscription Agreement has
inexplicably been filed confidentially, I believe the Second Proposal is very likely to be a supeﬁor
proposal to Shaw's proposal in any event. Further, by eliminating the cost, delay and significant
legal risk associated Wﬁh proceeding in a way unacceptable to Goldman Sachs, the Second Proposal
clearly adds value for the creditors well in excess of its nominal stated value. The Second Proposal
should. at least have an opportunity to be properly considered, including the opportunity for tl_u's
Honourable Court to hear from the Monitor after it has had an opportunity to review the Second

Proposal and to evaluate the issues, concerns and conclusions referred to above.
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16. I swear this affidavit in opposition of the motion brought by the Applicants for, inter alia, an

Order approving the Subscription Agreement, and for no other or improper purpose.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario on

February 19, 2010.
el /’
Commissioner for taking j;ﬁ{avits _ (Gabriel De Alba
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THIS IS EXHIBIT "A" REFERRED TO
IN THE AFFIDAVIT OF GABRIEL DE
ALBA SWORN FEBRUARY 19, 2010.
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.

From; De Alba, Gabriel

Toi ‘Grudzinski, Richard' ; ‘hstephen@stonecrestcapital.com'
Cea: Glassman, Newton

Sent: Wed Dec 02 17:20:44 2009

Subject: Catalyst Proposal

Dear Richard and Hap:

As per our previous dlscusslans, pleass find attached our commitment fo act as the New Investor an Canwest's
Recapltalization. As you will see, amongst other things, the transaction has no dus dillgence requirements, no financing
conditions and no CW investments Co. condition. The spirit of the deal Is for us to provide you with a fully funded, fully
executable proposal in order to get the Estate out of Insclvency protaction as soon as possibie. We alse understand and
adopt the terms and the fact that the Board, management and the other stakeholders have set up a process and the terms
of & Plan which we certainly support,

As you review the comrﬁi'mnent, please feel froe to call us with any questiens,

Best regards,

Gabriel de Alba

Managing Director & Partner

The Catalyst Capital Group Inc,
Ph: 1.416.945.3020

Mobile Toronto: 1.416.276.1377
Mobile New York: 1.817.312.6701
gdealba@catcapital.com

03/12/2009 . .



CONFIDENTIAL

December 2, 2009

Richard Grudzinskd
RBC Capital Markets
5% Floor, South Tower
Royal Bank Plaza

200 Bay Street

P.0}, Box 50

Toronto, Ontarin

i A

Hap Stephen

Canwest Global Commumications Corp,
3100 Canwest Global Place

201 Portage Avenue

Winnipeg, MB

R3B 3L7
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The Catalyst
Capital Group Inc.

77 King Btreet West

Roys! Trust Tower

-TD Bank Centre

Suite 4320, P.O, Box 212
Toronto, Onterlo M3K. 173

Telephone: 416.945.3000
Facsimile: 416,945.3060

Re; Cdn.$65 million Common Stock Equity Investment

Dear Sirs:

Reference is made to:

(a) the Companies’ Creditor Arrangement Act proceedings, Court File No, CV-09-8396-
00CL (the "CCAA Proceedings") of Canwest Global Commumnications Corp."and the
other applicants (collectively, the “Applicants™), currently pending before the Ontario

Superior Court of Justice (the “Court™);

(b) the Support Agreement and to the Recapitalization Transaction dated October 5, 2009,
which is to be approved or implemented as part of a plan of arrangement (the “Plan™); -

{c) the Use of Cash Collateral and Consent Agreement dated September 23, 2009 (the
“Cash Collateral Agreement) filed with the Cowrt as part of the Initial Application

Record. :
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lCapitalized terms used in this lefter agreement and the attached term. sheet (collectively, the
"Commitment Letter") and not otherwise defined herein shall have the meanings provided in
the Plan, Support Agreement and Cash Collateral Agreement,

The Catalyst Capital Group Inc. (“Catalyst”), on behalf of investment funds managed by i, a
Canadian investor within the meaning of the Canadian ownership and contro] reguirements
contained in the Direction to the CRTC (the “Direction™), will arrange for one or more of its
investment funds to make the Bquity Investment (as defined below). .

Catalyst is pleased to present to you the proposed general terms and conditions of an equity
investment for Cdn.$65 million representing 25% of the total equity of Restructured Canwest
Global (the “Equity Investment”). Catalyst is prepared to increase the Equity Investment up to
Cdn.$165 ‘million for an additional pro rata equity percentage acceptable to Catalyst in
conjunction with potential transactions related to CW Investments Co, Catalyst is also prepared
to consider other shareholder and governance structures as long as they offer comparable
econorics {0 Catalyst and are acceptable to the CRTC. The use of the proceeds of the Bquity
Investment shall be as outlined in the Recapitalization Transaction.

The ‘equity of the Restructured Canwest Global will be comprised of the classes of shares
contemplated by Part A, Section 5 of the Recapitalization Transaction Term Sheet. No multiple
voting shares will be created or issued in the capital of Restructured Canwest. Global. The
Equity Investment will be made in Class A Subordinated Voting Shares (the "Class A Shares").

Catalyst will have the right to elect four (4) board members. The Class B Shares, as a class, will
have the right to elect three (3) Canadian (within the meaning of the Direction)} board members,
and two (2) independent Canadian (within the meaning of the Direction) board members will be
elected jointly by Catalyst and the Class B Shares. '

The initial CEO of the Restructured Canwest Global will be selected by a majority of the
Catalyst nominee directors provided that the appaintee is acceptable to at least one Class B
nominee director. Thereafter, the CEO will be appointed and remaoved at the will of the Board.
1t is expected that the CEO will also be a member of the Board.

The initial Board members will be selected 0o later than the Effective Date. Catalyst is prepared
to discuss the participation of the Asper family in the Equity Investment on terms acceptable to
Catalyst, .

The right to elect the number of directors for each class of shares set out above will remain in
place until 18 months after the Effective Date. Thereafter, the number of directors to be elected
by the Class B Shares at an annual meeting will be determined at the time of the board meeting
at which the date of the meeting is established, based on the following percentage of the total
outstanding Class A Shares and Class B Shares comprised of Class B Shares: :

Equal to or greater than 50% - 3 directars
Equal to or greater than 30% but less than 50% - 2 directors
Equal to or greater than 10% but less than 30% - 1 director
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Less than 10% - no directors

The calculation of the percentage of the total outstanding Class A Shares and Class B Shares
comprised of Class B Shares will be made using the number of shares outstanding on the date
* after the last general meeting and prior to the board meeting at which the date of the annual
meeting is established at which the lowest number of Class B Shares were outstanding,

Subject to CRTC approval, until the earlier of (a) such time as the holders of Class B Shares are
not entitled to nominate any directors and (b} 18 months from the Effective Date, the articles of
the Restructured Canwest Global will require the approval of not less than a majority of the
directors (including at least one director elected or appointed by the holders of Class B Shares)
for the followmg matters:

* any material change to the scope or nature of the business or operations of Restructured
Canwest Global or any of its subsidiaries considered on a consolidated basis;

» apgrepate cap1tal expenditures of Restructured Canwest Global and its subsidiaries in any
calendar year in excess of a threshold to be agreed;

+ the incurring by Restructured Canwest Global or its subsidiaries of funded debt in excess
of = threshold to be agreed or the changing of any material terms of any.material debt
incurred,

» any-consolidation or merger w1th another person of Restructured Canwest Global or any
of its subsidiaries, the sale or transfer of all or a substantial portion of the assets of
Restructured Canwest Global and its subsidiaries (on a consclidated basis) to another
person or the entering imo any other similar business combination other than a
consolidation, merper, sale or transfer of any wholly owned subsidiary into or to
Restructured Canwest Global or another wholly owned subsidiary of Restructured
Canwest Global;

e uny sale, lease or transfer of assets by Restructured Canwest Global or its subsidiaries
where such assets have a value in excess of a threshold to be agreed in any one
transaction or related transactions;

e the declaration or payment by Restructured Canwest Global of any dividends or the
making of any disttibutions on its shares or the redemption or repurchase of shares or any
other securities, except in commection. with the conversion of Class A Shares into Class B
Shares or Class B Shares into Class A Shares;

» any authorization, issue or sale of or agreement of Restructured Canwest Global to issue
or sell any shares;

» the entering into by Restructured Canwest Global of any transactions with any current

shereholder, director or officer or employee other then transactions in the ordinary course
of business;
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* any amendment to the articles or by-laws of Restructured Canwest Global;

s the adoption or amendment of any stock option plan, bonus plan, management Incentive
plan or other employee benefit plan of Restructured Canwest Global;

¢ any delegation of material hoard authority by Restructured Canwest Global to a
© committee, such as an executive committee; .

+ any material investment in excess of a threshold to be agreed by Restructured Canwest
Global in any other company, partnership, association or other form of joint venture;

» the guarantee of any liabilities by Restructured Canwest Global of a thixd party, other
than indemmification of directors and officers of Restructured Canwest Global end its
subsidiaries in accordance with the CBCA; and

* any materia] transaction by Restructured Canwest Global outside the normal and ordinary
course of business, .

Whether ot nof the transactions contemplated hereby are consummated, the Applicants agree to
indemnify and hold harmless Catalyst and their sespective general partners, members, managers
and equity holders, and the respective officers, employees, affiliates, advisors, agents, attorneys,
financial advisors, accountants, consultants of each such entity, and to hold the Catalyst and such
other perdons and entities {each an "Indemnified Person") harmiless from and against any and
all losses, claims, damages, liabilities and expenses, joint or several, which any such person or
entity may incur, have asserted against if or be involved in as a result of or arising out of or in
any way related to this Commitment Letter, the matters referred to herein, the Plan, the use of
proceeds or any related transaction or any claim, litigation, investigation or proceeding relating
to any of the foregoing, regardless of whether any of such Indemnified Persons js a party thereto,
and to reimburse each of such Indemnified Persons upon 10 days of demand for any legal or
other expenses incurred in comnection with any of the foregoing; provided, however, that the
foregoing indemnity will not, as to any Indemnified Person, apply to losses, claims, damapes,
liahilitles or related expenses to the extent they have resulted from the willful misconduct or
gross negligence of such Indemnified Person. Notwithstanding any other provision of this
Commitment Letter, no Indetimified Person will be Hable for any special, indirect, consequential
or punitive damages in connection with its activities related to the Commitment Letter. The
terms set forth in this paragraph survive termination of this Commitment Letter and shall remain
in full force and effect regardless of whether the documentation for the Commitment Letter is
executed and delivered. The Court will also allow for a charge on assets ranking immediately
below with the CMI Administration Charge (as defined in the initial order of the Court) for the
aforementioned indemnity.

This Commitment Letter (a) is not assignable by the Applicants without the prior written consent
of Catalyst (and any purported assignment without such consent shall be void), and (b) is
intended to be solely for the benefit of the parties hereto and is not intended to confer any
benefits upon, or create any rights in favour of, any person other than the parties hereto.
Notwithstanding the foregoing, Cetalyst may assign all or any portion of their obligations
hereunder with the consent of CMI, not to be unreasonably withheld or delayed,
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This Commitment Letter sets forth the proposal of Catalyst to fund the Bquity Investment on the
terms described herein and shall be considered withdrawn i Catalyst has not received & fully
executed counterpart to this Commitment Letter on or before December 8, 2009 at 12:00 PM
(ET), unless such deadline is extended by Catalyst in writing.

The obligations of Catalyst to fund the Equity Investment shall terminate and all of the
obligations of the Applicants (other than the obligations of the Applicants to (i) pay the
reimbursable fees and expenses, (if) satisfy their indemnification obligations and (iif) pay the
Break Up Fes, in each case, as set forth herein) shall be of no further force or effect, upon the
giving of written notice of termination by Catalyst in the event that any of the items set forth in
the Equity Investment Term Sheet under the heading "Termination of Equity Investment" occurs,
each of which may be waived in writing by Catalyst. The obligations of the Applicants vnder
this Cornmitment Letter shall terminate and all of the obligations of the Applicents: (other than
the obligations of the Applicants to (i) pay the reimbursable fees and expenses, (if) satisfy their
indemmification obligations and (iii) pay the Break Up Fee, in each case, as set forth bereiu) shall -
be of no finther force or effect, upon the giving of written notice of termination by the
Applicants, in the event of a Superior Proposal as set forth in the Equity Investment Term Sheet
under the heading “Break Up Fee”, hE

THIS COMMITMENT LETTER WILL BE GOVERNED BY, AND CONSTRUED AND
INTERPRETED IN ACCORDANCE WITH, THE LAWS OF THE PROVINCE OF
ONTARIO, o : :

This Commitment Letter may not be amended or waived except in writing signed by the
Applicants and Catalyst. This Commitment Letter may be executed in any mumber of
counterparts, each of which will be an original, and all of which, when taken together, will
constitute one agreement. Delivery of an executed counterpast of this Commitment Letter by
facsimile or portable docurnent format (PDF) will be effective as delivery of a mapually
executed counterpart of this Commitment Letter,

This Commmitment Letter constitutes the entire understanding among the parties hereto with
respect to the subject matter hereof and replaces and supersedes all prior agreerents and
understandings, both written and oral, between the parties hereto with respect to the subject
matter hereof and shall become effective and binding upon (i) the mutual exchange of fully
executed coumterparts and (i) the entry of the Approval Order.

Very truly yours,

The Catalys p1tai Group Inc,

. ~ " r ?
Name; Newton Glassman /'a:rﬂa: Gabriel de Alba

Title: Managing Partner Title: Managing Director & Partner
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COMMITMENT ACCEPTED AND AGREED TO
THIS __ DAY OF DECEMBER, 2009

.CANWEST GLOBAL COMMUNICATIONS CORP.
On behalf of itself and the Applicants

By:
Name:

Title:
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Cdx.$65 million in Common Shares
Summary of Terms and Conditions

The following Swmmary of Principal Terms (this "Equity Invesiment Term Sheer") provides an outline of a
proposed offering by the Issuer identified below of Cdn.$65 million in Common Shares in connection with
and upon the emergence of Canwest Global Commumications Corp. and its gffiliates (collectively, the
"Applicants”) from CCAA proceedmgs pursuant to a CCAA plan of reorganization, the terms of which
are described in more derdil in the Flan, The final terms and conditions related vo the Common Shares
purchase are subject to execution and delivery of definitive legal documentation, by all required parties
and such other terms and conditions as are determined by the parties. This Equity Investment Term Sheet
and the information contained herein is stricily confidential and may not be shared with any person or
entity withowt the prior written consent of Catalyst. Unless otherwise defined herein, each capitalized
term used in this Equity Investment Term Sheet shall have the same meaning ascribed to such term in the
Plan, the Support Agreement, Cash Collateral Agreemenr or the letter included as part of this
Commitmert Letter,

ISSUER! Restructured Canwest Global (the “Tsswer™)

SECURITIES - . Cdn.$65 million of Common Shares of the Issuer.

OFFERED:

FINANCING None,

CONDITION:

DUE DILIGENCE None,

CONDITION:

CW INVESTMENTS None, No amendment to the CW Investments Co., Amended and Restated
Co. CONDITION: Shareholdeis Agreement will be required,

CONDITIONS The agreement of the Equity Investment hereunder is conditioned‘ upon
PRECEDENT satisfaction of each of the conditions, except B(z), set forth in the

To CLOSING:

Recapitalization Transaction as agreed between Catalyst and the parties thereto
and the entry of an order of the Court on or before December 11, 2009, in form
substance satisfactory to Catalyst, which order shall (without limitation)
authorize the Applicamts to incorporate this Commmitment Letter into the
Recapitalization Transaction end authorize and approve the transactions
contemplated herein, inCluding (without limitation) the payment of all
consideration and fees contemnplated hercin and therein, and authorize the
indemnification provisions set forth in this Commitment Letter, which order
shall become & final order not subject to stay, appeal or modification (absent
the prior written consent of the Catalyst) on or beforc December 15, 2009 (the
"Approval Order"),

OFFERING: The Common Shares representing 25% of the total equity of the Issuer on the
Bffective Date (as defined below).
USk OF PROCEEDS: The use of the proceeds of the Equity Investment shall be used as outlined in
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BRrEAK Up FEE! The. Applicants are entitied to terminate this Commitment Letter by written

' notice to Catalyst to enter into a definitive written agreement with respect to a

Superior Proposal (as herein defined); provided that if'the Applicants terminate

or if the Court approves and sanctions a transaction other than the Bquity
Investment, the Applicants shall pay to Catalyst at the Bffective Time 2 fee in _

the amount equal to 3.0% of the enterprise value of the Restmotared Canwest

Global at the Effective Time (the “Break-Up Fee™), payable in full in cash

+ and/or warrants, said warrants will be issued at Plan value for the equivalent

dollar amount of the Break Up Fee, at Catalyst’s discretion, The Court will

also allow for a charge on assets ranking immediately below the CMI

Administration Charge (as defined in the initial order of the Coutt) for

Catalyst's fees and expenses subject to the existing charges on assets. Fot the

purposes of this Commitment Letter, the term “Superior Proposal”® means a

bona fide written proposal by a third party to enter into any transactions in

connection with the Plan, other than the Bquity Investment on the terms set out

herein, which provides for an investmemt that values the equity of the

Restructured Canwest Global at a value of at least $10 million more thar the

Equity Investment,

 COMMITMENT FEE: The Applicants will pay Catalyst Cdn.$500,000 as a commitment fee for the
Equity Investment, This fee shall be fully paid within two (2) business days
after entry of the Approval Order.

TERMINATIONOF ~ The commitment of Catalyst to purchase the Equity Investment a3-set forth in
COMMITMENT the Commitment Letter shall terminate and all of the obligations of the
LETTER: Applicants (other than the obligations of the Applicants to pay the

reimbursable fees and expenses and the Break Up Fes and to satisfy their
indemnification obligations set forth in the Commitment Letter) shal] be of no
further effect, at the election of and upon the giving of written notice of
termination by Catalyst, if any of the termination events in the Support
Agreement, Plan or Cash Collateral Agreement oceur, in the event any
covenant in the Support Agreement, Plan or Cash Collateral Agreement i
breached and/or if any representation/warranty in Support Agreement, Plan or
Cash Collateral Agreement is discovered to be false, each of which may be
waived in writing by the Catalyst.

EFFECTIVEDATE:  The effective date of the Plan as ordered by the Court, it being 2 condition that
such date will accur on or hefore April 15, 2010 (the "Effective Date"),

EXPENSES! Whether or not the transactions contemplated hereunder ar the Commitment

' Letter are consummated, the Applicants shall pay within 10 days of demand
the reasonable and documented fees, expenses, disbursements and charges of
Catalyst incurred previously or in the future relating to the exploration and
discussion of the restructuring of the Appheants, alternative financing
structures to the Equity Investment or to the preparation and negotiation of the
Commitment Letter, the Plan, this Equity Investment or the Plan documents
and, in each of the foregoing cases, the proposed documentation and the
transactions contemplated thereunder, including, without limitation, the fees
and expenses of counsel to Catalyst.

EQuUITY INVESTMENT ~ The Equity Investment documents will be prepared by the legal counsel to
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DOCUMENTS: ‘Catalyst unless otherwise agreed and will contzin representations and,
warrantics, terms, conditions and provisions, in each case as are customary for
transactions of this type or deemed appropriate by Cataiyst and the Applicants
for this transaction in particular,

GOVERNING LAW: Ontario

MISCELLANEOUS: This Commitinent Letter does not constitute or give rise to any obligation,on the
part of Catalyst or any of its affiliates to negotiate, proceed with or provide any
financing or participate in any transaction until it has been accepted by Canwest
Global Commumications. Corp. on behalf of itself and the Applicants in
accordance with its terms and approved by the Court, and does not set forth alt
matters on which agresment must be reached for any financing or transaction to
be constmmated.
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THIS IS EXHIBIT "B" REFERRED TO
IN THE AFFIDAVIT OF GABRIEL DE
ALBA SWORN FEBRUARY 19, 2010.

P

Commissioner for taking’ Affidavits
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Hap Stephen

Canwest Global Conumunications Corp,

3100 Canwest Global Place
201 Portage Avenue
Winnipeg, MB

R3B 3L7

Greg Watson

FTI Consulting

TD Canada Trust Tower
161 Bay Street

Toronto, Ontario

M35J 281

Robert Chadwick
Goodmeans LLP

Bay Adelaide Centre

333 Bay Street, Suvite 3400
Toronto, Ontario

MSH 287

Richard Grudzinski
RBC Capiial Markets
5% Floor, South Tower
Royal Bank Plaza

200 Bay Strest

P.0, Box 50

Toronfo, Ontagio

MS5T 2W7

Re: Cdn.$120 million Investment
Dear Sirs:

Reference is meade to:
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February 19, 2010

(a) the Companies’ Creditor Arrangement Act proceedings, Comt File No. CV-09-8396-
00CL (the "CCAA Proceedings") of Canwest Global Commumications Corp, and the
other applicants (collectively, the “Applicants”), currently pending before the Ontario

Superior Court of Tustice (the “Counrt™);
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(b) the Support Agreement and to the Recapitalization Transaction dated October 5, 2009,
which is to be approved or implemented as part of a plan of amangement (the “Plan™);

(¢) the Use of Cash Collateral and Consent Agreement dated September 23, 2009 (the
“Cash Collateral Agreement) filed with the Court as part of the Initial Application
Record.

Capitalized terms used in this letter agreement (the "Commitment Letter") and not otherwise
defined herein shall have the meanings provided in the Plan, Support Agreement and Cash
Collateral Agreement,

Investors

The Catalyst Capital Group Inc. (“Catalyst”), on behalf of investment funds managed by it, a
Canadian investor within the meaning of the Canadian ownership and control requirements
centained in the Direction to the CRTC (the “Direction”), will arrange for one or more of its
investment funds together with the Asper Family, other Canadian investors and Goldman Sachs
entities to make the Bquity Investraent (as definred below) (fogether, the “Catalyst Sponsored
Group”),

Investment Amount

The Catalyst Sponsored Group is pleased to present to you the proposed general terms and
conditions of an equity investment for Cdn.$120 million representing 32% of the fotal equity of
Restructured Canwest Global (the “Equity Yovestment”), The use of the proceeds of the Equity
Investment shell be as outlined in the Recapitalization Transaction as well as the backstop of up
to Cdn$40 million for certain potential liabilities,

Investment Structure

The equity of Restructured Canwest Global will be comprised of the classes of shares
contemplated by Part A, Section 3 of the Recapitalization Transaction Term Sheet. No multiple
voting shares will be created or issued in the capital of Restructured Canwest Global unless
required to prevent a change of control, The Bquity Investment will be made in Class A
Subordinated Voting Shares (the "Class A Shares™).

Boarﬁ Composition and Other Governance Matiers

The initial Board members will be selected no later than the Effective Date, subject to prior
consultation with the 8% bondholders. The Board selection process is intended fo prevent the
triggering of any change of control issues with the CRTC and/or other Canadian regulatory
bodies.

_The Catalyst Sponsored Group shall propose to the new Board that the CEO of Restructured
Canwest Global be Rasl Merson. Thereafter, the CEQ will be appointed and removed at the will
of the Board, It is expected that the CEO will also be a mermber of the Board, The Catalyst
Sponsored Group shall propose to the néw Board that Len Asper be appointed Non-Executive
Chairman of the Board,

WSLegal059644\00003% SE26894v6 =2
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Subject to CRTC approval, umtil the earlier of (a) such time as the holders of Class B
Subordinats Voting Shares (the “Class B Shares™) are not entitled fo nominate any directors and
(b) 18 months from the Effective Date, the articles of Restructured Canwest Global will require

. the epproval of not less than a majority of the directors (including at least one director elected or
appointed by the holders of Class B Shares, if any) for the following matters:

any material change to the scope or nature of the business or operations of Restructured
Canwest Global and its subsidiaries considered on a consolidated basis;

aggregate capital expenditures of Restructured Canwest Global and its subsidiaries in any
calendar year in excess of a threshold to be agreed;

the inourring by Restructured Canwest Global or its subsidiaries of funded debt in excess
of a threshold to be agreed or the changing of any material terms of any material debt
incurred;

any consolidation or merger with another person of Restructured Canwest Global or any
of'its operating subsidiaries, the sale or transfer of all or a substantial portion of the assets
of Restructured Canwest Global and its subsidiaries (on & consolidated basis) to another
person or the entering into any other simmilar business combination other tham a
consolidation, merger, sale or transfer of any wholly owned subsidiary into or to
Restructured Canwest Global or another wholly owned subsidiary of Restructured
Canwest Global; ’

any sale, lease or transfer of assets by Restructured Canwest Global or its subsidiaries
where such assets have a value in excess of a threshold to be agreed in any one
trensaction or related transactions;

the declaration or payment by Restructured Canwest Global of any dividends or the
making of any distributions on its shares or the redemption or repurchase of shares or any
other securities, except in connection with the conversion of Class A Shares into Class B
Shares or Class B Shares info Class A Shares;

any awfhorization, issue or sale of or agreement of Restructured Canwest Global to issue
or sell any shares;

the entering into by Restrectured Canwest Global of any transactions with any current
shareholder, director or officer or employee other than tradsactions in the ordinary course
of business; : _ '

ary amendment to the articles or by-laws of Restructured Canwest Global;

the adoption or amendment of any stock option plan, botms plan, management incentive
plan or other employee benefit plan of Restructured Canwest Global,

any delegation of material board authority by Restructured Canwest Global to a
committee, such as an executive committes; .

WSLegal\D5o&N00003\, 5826894vG - -3
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» any material investment in excess of a threshold to be agreed by Restructured Canwest
Global in any other company, partnership, association or other form of joint venture;

" e the guarantee of any liabilities by Restructured Canwest Global of a third party, other

than indemnification of directors and officers of Restructured Canwest Global and its
subsidiaries in accordance with the CBCA,; and

+ any material transaction by Restructured Canwest Global outside the normel and ordinary
course of business,

CW. Investments Co. Amended and Restated Sharcholders Asreement

Noramendment to the CW Investments Co, Amended and Restated Shareholders Agreement will
be required.

Other Counditions Precedent to Closing

The agreement of the Equity Investment hereunder is also conditional upon satisfaction of sach.
of the conditions, except B(z), set forth in the Recapitalization Transaction as agreed between
Catalyst and the parties thereto and the entry of an order of the Court, in form substance
satisfactory to Catalyst,

Equity Investment Documents

The Bquity Investment is also conditional upon the completion by legal counsel to Catalyst and
agreed to by all applicable parties of documents containing representations and warranties, terms
and provisions in each case ag are customary of transactions of this type or deemed appropriate
by Catalyst for this transaction in particular,

This Commitment Letter {a) is not assignable by the Applicants without the prior written consent
of Catalyst (and any purported assignment without such consent shall be void), and (b) is
intended to be solely for the benefit of the parties hereto and is not intended fo confer any
benefits upon, or create any rights in favour of, any person other than the parties hereto.
Notwithstanding the foregoing, Catalyst may assign all or any pozrtion of their obhgahons
hereunder with the consent of CMI, not to be unreasonably withheld or delayed.

This Commitment Letter will remain outstanding until withdrawn by Catalyst.

This Commitment Letter will be governed by, and construed and mtexpreted in accordance with,
the laws of the Province of Ontario,

This Commitment Letter may not be amended or waived except in wriﬁng signed by the
Applicants and Catalyst, This Commitment Letter may be executed in amy number of
counterparts, each of which will be an original, and all of which, when taken together, will
constitute one agreement, Delivery of an executed counterpart of this Commitment Letter by
facsimile or portable document format (PDF) will be effective as delivery of a manually
executed counterpart of this Cormmitment Letter,

WELegal\s9 644\00003\ S826894vE -4 -
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This Commitment Letter constitutes the entire understanding emong the parties hereto with
respect o the subject matter hereof and replaces and supersedes all prior agreements and
understandings, both writlen and oral, between the parties hereto with respect to the subject

matter hereof,

WSLegal\p50644100003) 5826894v6 5.
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Yery truly yours, P
- _ ;/
The Cut : A .

B By:
Name: Newton Glassman _ s Gabriel de Alba
TItle: Managing Pariner #le: Managing Tirector & Partner

COMMITMENT ACCEPTRD AND AGREED TO
© THIS,___ DAY OF FEBRUARY, 2010

CANWEST GLOBAL COMMUNICATIONS CORP.
Op behalf of ityelf and the Applicants

By, __ .
Name: .

Tifle:

WELepafISULATONNI SR2E3T4vd G-
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~Court File No. CV-09-8396-00CL

ONTARIO : '
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c¢. C-36, AS AMENDED
AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF CANWEST GLOBAL COMMUNICATIONS
CORPY., AND THE OTHER APPLICANTS LISTED ON EXHIBIT “A”

AFFIDAVIT OF ROBERT J. CHADWICK
(sworn February 19, 2010)

I, Robert J. Chadwick, of the City of Toronto, in the Province of Ontario, MAKE OATH
AND SAY: |

1. I am a. partner and member of the Executive Committee at the law firm of Goodmans
LLP (“Goodmans™), which acts for the ‘ad hoc committee of holders of the 8% Senior
Subordinated Notes (the “Ad Hoc Committee™) in connection with the restructuring of Canwest
Global Communications Corp. and certain of jts subsidiaries and related entities. I have persoﬁal
knowledge of all matters to which I refer m this affidavit. Where I do not have| personal

knowledge, I have stated the source of my information and, in all such cases, believe it to be true.

2. This affidavit is swom for the limited purpose of clarifying certain facts pertaining to the
counsel agreement (the “Counsel Agreement™) between Goodmans and McCarthy Tetrault LLP
(“McCarthys™), as counsel for Goldman Sachs Capital Partners (“GSCFP™), which is referenced
in paragraph 8 of the Affidavit of Gerald Cardinale sworn February 18, 2010 in connection with

these proceedings.

3. The Counsel A_greément was enter‘ecf into by way of an exchange' of emails| between
Garth M. Girvan, on behalf of McCarthys, and me, on behalf of Goodmans.

4. At 3:08 p.m. on December 15, 2009, I emailed Mr. Girvan to propose terms governing
without prejudice discussions between GSCPand the Ad Hoc Committee in relation to the CW
Investments Co. Shareholders Agreement. My email was sent in advance of the release of the

decision of the Honourable Justice Pepall relating to the motions of Canwest Media! Inc. and




-2 GSCP Motion Record Page 65

GSCP that were heard on December 8, 2009. My email of December 15, 2009 is attached hereto
as Exhibit “A”, |

5. On December 18, 2009 at 1:54 p.m., Mr. Girvan emailed me in response to my email of
December 15, 2009 to propose revisions to the terms set out in my email (the “December 18
Email”). Attached as Exhibit “B” is a copy of the December 18 Email we received [from Mr.

Girvan.

6. It appears that all parties agree that the Counsel Agreement is governed by the December
18 Email, but there is a factual disagreement between Goodmans and the Ad Hoc Committee, on
one hand, and McCarthys and GSCP, on the other hand, with respect to the terms of the

December 18 Email.

7. McCarthys and GSCP maintain that a certain standstill provision (the “Standstill
Provision”) was included in the December 18 Email. However, The Standstill Provision does
not appear in the version of the December 18 Email that was received by Goodmans, nor does it
appear in any other string of emails received or forwarded by Goodmans that attaches the

December 18 Email.,

8. I am advised by Dick Jensen, Director of Technology of Goodmans, and verily believe
that the reason the Standstill Provision does not appear in the December 18 Email reccived by
Goodmans or any other string of emails attaching the December 18 Email received by Goodmans
is that the original December 18 Email was “corrupted”. In general terms, I understand that there
was an underlying technical probicm with the December 18 Email sent by Mr. Girvan that
caused the “corrupted” portion of the email to be rejected by Goodmans® office email system
(Microsoft Outlook 2007). As a result, Goodmans® office email system only displayed and
forwarded the non-corrupted portion of the email. The Standstill Provision was part of the
“cotrupted” portion of the December 18 Email, so the Standstill Provision did not appear when
the December 18 Email was received or forwarded by Goodmans’ office email system. A more
detailed explanation of the “corruption” in Mr. Girvan’s email is provided in the memorandum
attached as Exhibit “C”, which was provided to McCarthys on February 17, 2010.
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S. A review of the relevant emails from my office computer reveals the following:

a) As outlined in paragraph 7, the Standstill Provision does not appear in the
December 18 Email 1 received from Mr. Girvan at 1:54 p.m. on December 18,
2009.

b) The Standstill Provision does not appear in the December 18 Email T forfvarded to
Benjamin Zarnett, Celia Rhea and Logan Willis at 1:57 p.m. on December 18,
2009. A copy of that email is attached hereto as Exhibit “D”.

c) The Standstill Provision does not appear in the December 18 Email I forwarded to
the members of the Ad Hoc Committee at 2:01 p.m. on December 18,|2009. A

copy of that email is not attached because it contains client confidential

information.

d) The Standstill Provision does not appear in the December 18 Email attached to
the email I sent to Mr. Girvan at 11:57 a.m. on December 21, 2009 in reply to the
December 18 Email. A copy of that email is attached hereto as Exhibit “E™.

e) The Standstill Provision does not appear in the December 18 Email affached to

Mr. Girvan’s email to me at 12:13 p.m. on December 21, 2009. A copy of that
email is attached as Exhibit “F”, '

10,  Immediately after receiving a copy of the letter from McCarthys to the Monitor dated
February 13, 2010, which alleged that the Ad Hoc Committee had breached the Standstill
Provision, I advised Mr. Girvan that neither Goodmans nor the Ad Hoc Committee had seen or
agreed to the Standstill Provision and that we would investigate and review the exchange of

emails relating to the Counsel Agreement..

11. On February 13, 2010, after discussions with Mr. Girvan about whether the Standstill
Provision was in fact included in the Counsel Agreement, Mr. Girvan again emailed me his
record of the original December 18 Email. Once again, the Standstill Provision did not appear in

that email. A copy of Mr. Girvan’s email of February 13, 2010 is attached hereto as Exhibit “G”.
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12.  In the opening paragraph of the December 18 Email, Mr. Girvan refers to a|“form of
hiatus period”. On December 23, 2009, I spoke with Mr. Grivan about a hiatus period relating to
the potential disclaimer of the CW Investments Co. Shareholders Agreement.

13. On December 23, 2009, I emailed Mr. Girvan to propose alternate language for the
Counsel Agreement that contained no reference to a hiatus period. A copy of this email is
attached as Exhibit “H”. Mr. Girvan replied by email at 9:56 a.m. on December 24, 2009 (the
“December 24 Email”) to indicate that GSCP believed the terms of the December 18 Email
were reasonable and appropriate. The December 24 Email made reference to a ‘standstill
provision” but did not include a paragraph containing the terms of any such provision.
Consequently, I belieyed that Mr. Girvan’s reference to the “standstill provision” was areference
to the “form of hiatus™ period referenced in the December 18 Email. A copy of the December 24
Email is attached hereto as Exhibit “I”. '

14. On January 4, 2010, Mr. Girvan and I again discussed the concept of a “standstill” or
“hiatus” period in relation to the potential disclaimer of the CW Investments Co. Shareholders
Agreement. At 1:59 p.m. on January 4, 2010, Mr. Girvan sent me an email containing a single
+ paragraph (with no blacklining) that set out a standstill concept relating only to the |potential
disclaimer of the CW Investments Co. Shareholders Agréemeht. A copy of that email is attached
as Exhibit “I”. | |

15.  On Janwary 4, 2010, following receipt of this email, I contacted Mr. Girvan by telephone
to inform him that the Ad Hoc Committee would not accept the paragraph proposed in his email
earlier that day, but that the Ad Hoc Committee would be willing to accept the terms of the
December 18 Email, which Goodmans and the Ad Hoc Committee believed did not cantain the
Standstill Provision and contained only a reference to a “form of hiatus period”. Based on my
discussions and exchange of emails with Mr. Girvan, it was my understanding that the t‘foxm of .
hiatus period” was in relation to the potential disclaimer of the CW Investments Co.

 Shareholders Agreement.

16. Following this conversation, I emailed Mr. Girvan to confirm that we would agree to the
terms of the December 24 Email, which in turn referenced the December 18 Email. Goodmans’

agreement in this regard was in relation to the version of the December 18 Email received by
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Goodmans, which did not contain the Standstill Provision. A copy of my email of January 4,
2009 is attached hereto as Exhibit “K™.

17.  As set out in the Monitor’s Tenth Report dated February 14 2010, I emailed to the
Monitor on February 14, 2010 to conﬁnn that Goodmans and the 'Ad Hoc Committee do not
believe that there are any restrictions or terms in the Counsel Agreement or otherwise that
directly or indirectly affect the motion for approval of the equity sponsor transaction on|February
19, 2010.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario, on

February 19, 2010

[

Comnnss er for taking afﬁdav1ts

J. Chadwick
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Chadwick, Robert

From: Chadwick, Robert .
Sent: Tuesday, December 15, 2009 3:08 PM
To: 'Girvan, Garth M.’

Subject: Canwest - Without Prejudice Discussions

Further to our discussion, we wish to confirm that the Ad Hoc Committee and Goldman Sachs will proceed with their |
discussions on the following terms:

1. Anything said or any infarmation shared in the discussions between representatives of the Ad Hoc Committee
and Goldman Sachs shall be considered without prejudice and shall not be raised or relied on in any court

proceeding or other proceeding.

2. No agreement shall be considered as having been reached in the discussions unless confirmed jn writing by the
Ad Hoc Committee and Goldman Sachs and signed by them.

3. The nature and scope of the discussions and the fact that the discussions are taking place or have taken place
shall be kept confidential and all materials and information with respect to such discussions shall remain
confidential between the Ad Hoc Committee, Goldman Sachs and their respective advisors, unless otherwise
agreed in writing by the Ad Hoc Committee and Goldman Sachs.

Please confirm on behalf of your client that Goldman Sachs shall be bound to the foregoing terms as part of any
discussions between representatives of Goldman Sachs and the Ad Hoc Committee. Subject to such confirmation by
McCarthy Tetrault, we confirm on behalf of the Ad Hot Committee that the Ad Hoc Committee shall be bound to the
foregoing terms as part of any discussions between representatives of Goldman Sachs and the Ad Hoc Committee.

This I§ EXDBituesrat s . oreentetermeo toin the
affidait of..... Rektrt, Chadwick

) Swombeforeme, mi‘inlonn!ﬂtt‘-ugcnn wansuny

day of...Feer e, harervarnse200ibOnnis .

A
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{ER FORTAKING AFFIDAVITS
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From: Girvan, Garth M. [GGIRVAN@MCCARTHY.CA]

Sent: Friday, December 18, 2009 1:54 PM

To: Chadwick, Robert

Cc: McElcheran, Kevin; Farley, James; Mercer, Malcolm M.
Subject: RE: Canwest - Without Prejudice Discussions

Rob: sorry to take so much time in getting back to you on this. GS is prepared t6 commit to the arrangeﬂnent in your email

with some changes which | have marked below in red. The idea is that while we are in discussions, the
of hiatus period with respect to the proceedings. Please review our suggested changes and let me know

e would be a form

your thoughts.

Further to our discussion, we wish to confirm that the Ad Hoc Committee and Goldman Sachs will proceed

with their discussions concerning CanWest Media Inc. (CanWest) on the following terms:
1. Anything said or any information shared in the discussions between representatives of the Ad
and Goldman Sachs shall be considered without prejudice and shall not be raised or relied on
proceeding or other proceeding.

No agfeement shall be considered as having been reached in the discussions unless confirmed
Ad Hoc Corfmmittee and Goldman Sachs and signed by them.

3. The nature and scope of the discussions.and the fact that the discussions are taking place or h:
shall be kept confidential (except as otherwise contemplated herein} and all materials and infa

Hoc Committee
in any court

in writing by the

ave taken place
rmation with
n Sachs and their

respect t0 such discussions shall remain confidential betweén the Ad Hoc Committee, Goldma

respective advisors, unless disclosure is required by law or unless otherwise agreed in writing by the Ad Hoc

Committee and Goldman Sachs, provided however that the Ad Hoc Committee and Goldman

Sachs and their

respective advisors shall be entitled to advise the Monitor of such discussions and the terms of this agreement,

Please confirm on behalf of your client that Goldman Sachs shall be bound to the foregoing terms as part of any

discussions between representatives of Goldman Sachs and the Ad Hoc Committee., Subject to such co
McCarthy Tetrault, we confirm on behalf of the Ad Hoc Committee that the Ad Hoc Committee shall be

nfirmation by
bound to the

foregoing terms as part of any discussions between representatives of Goldman Sachs and the Ad Hoc Committee, "

Garth M, Girvan

) Hp .
Garth M. Girvan This is Exhibit.....fs.........rererr_ea tein

Partner afficavit of....RebaeY,, Chadwick,
Business Law 19 th
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E:/Courriel : ggirvan@mccarthy.ca

McCarthy Tétrault LLP / S.E.N.C.R.L., s.r.L,

0w
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Toronto, Ontario
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.- From: Chadwick, Robert [mailto:rchadwick@goodmans.ca]
Sent: Tuesday, December 15, 2009 3:08 PM

To: Girvan, Garth M.

Subject: Canwest - Without Prejudice Discussions

Further to our discussion, we wish to confirm that the Ad Hoc Committee and Goldman Sachs will proce
discussions on the following terms:

4. Anything said or any information shared in the discussions between representatives of the Ad H
and Goldman Sachs shall be considered without prejudice and shall not be raised or relied on i
proceeding or other proceeding.

5. No agreement shall be considered as having been reached in the discussions unless confirmed i
Ad Hoc Committee and Goldman Sachs and signed by them.
6. The nature and stope of the discussions and the fact that the discussions are taking place or ha
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ed with their

ioc Committee
1 any court

n writing by the

e taken place

shall be kept confidenitial and all materials and information with respect to such discussions shall remain

confidential between the Ad Hoc Committee, Goldman Sachs and their respective advisors, unl
agreed in writing by the Ad Hoc Committee and Goldman Sachs.

Please confirm on behalf of your client that Goldman Sachs shall be bound to the foregoing terms as pa
discussions between representatives of Goldman Sachs and the Ad Hoc Committee. Subject to such cor
McCarthy Tetrault, we confirm on behalf of the Ad Hoc Commitiee that the Ad Hoc Commiittee shall be
foregeing terms as part of any discussions between representatives of Goldman Sachs and the Ad Hoc G
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We're Moving!

Goodmans' Toronto office will be located at Bay Adelzside Centre as of December 22nd, 2008,
Qur new address will be: ‘
Goodmans LLP

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, ON MSH 257
Our email addressss, telephone and fax numbers will remain the same.
Untif December 22nd, you may contact us at our current address.

This communication is intended sofely for the named addressee(s) and may contain information that is pri

confidential, protected or otherwise exempt from disclosure. No waiver of confidence, brivilege, protection

made. If you are not the intended recipient of this communication, piease advise us immediately and dele
without reading, copying or forwarding it to anyone,

This e-mail may contain informatiom that is privileged,
disclosure.

No waiver whatsoever is intended by sending this e-mail which is intended only

named recipient (g).
Unauthorized use, disseminatiocn or copying is prohibited. If you receive this
error, please notify

confidential and/or ex

| .
ass otherwise

it of any
firmation by
hound to the
ommittee.

vileged,
or otherwise is
te this email

cempt £rom
r for the

email in

the sender and destroy all copies of this e-mail. Ouxr privacy policy is available at

www._mccarthy.ca .
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HFORTAKING AFFIDAVITS

TO: McCarthy Tetrault LLP o February 16, 2010
-FROM: Goodmans LLP

SUBJECT: Canwest Global Communications Corp. et al.

The purpose of this memorandum is to outline certain facts relating to the exchange of emails
between McCarthy Tetrault LLP (“McCarthys”) and Goodmans LLP (“Goodmans™) in respect of
the counsel agreement (the “Counsel Agreement”) governing certain discussions between Goldman
Sachs Capital Partners (“GSCP”) and the ad hoc committee of holders of 8% senior|subordinated
notes issued by Canwest Media Inc. (the “Ad Hoc Committee™).

I. BACKGROUND

There is a factual disagreement between Goodmans and McCarthys with respect to the terms of the
Counsel Agreement. In particular, McCarthys and GSCP maintain that the following paragraph (the
“Standstill Provision”) is included in the Counsel Agreement:

3. For the period of time from thc date hereof until the date discussions are terminated
as permitted below (the Discussion Period), neither the Ad Hoc Committee nor
Goldman Sachs shall initiate, or encourage any other person (including CanWest) to
initiate, or accept, approve, or provide any comsent to the initiation of] any
proceeding (including the filing of any motion or affidavit or the taking of any ;fep in
furtherance of the disclaimer of any contract to which Goldman Sachs or an a filiate
is a party) in any court with respect to the insolvency proceeding of CanWest. Either
party may terminate the Discussion Period by written notice to the other in which
case this agreement shall terminate 7 days after receipt of such notice. .In the event of
termination the dates referred to in the Support Agreement dated September 24,2009
and the Use of Cash Collateral and Consent Agreement between CanWest
and certain members of the Ad Hoc Committee shall be extended by the num er of
days comprising the Discussion Period, and the parties shall cooperate in obtaining
the agreement of CanWest and the court to such extension.

Goodmans and the Ad Hoc Commitice maintain that they never agreed to the inclusion of the
Standstill Provision in the Counsel AgTeement and that the Standstill Provision therefore does not
form part of the Counsel Agreement..
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Page 2
IL TERMS OF THE COUNSEL AGREEMENT
(A)  The Counsel Agreement
The Counsel Agreerﬁent was entered into by way of an exchange of emails between Garth M.
Girvan, on behalf of McCarthy Tetrault LLP, and Robert J. Chadwick, on behalf of Goodmans LLP.
The Counsel Agreement consists of three emails:
a) an email from Mr. Girvan to Mr. Chadwick, dated December 18, 2009, n which Mr.
Girvan provides comments on language previously provided to M| Girvan on
December 15, 2009 (the “December 18 Email™);
b) an email from Mr. Girvan to Mr. Chadwick, dated December 24, 2009, in which Mr.
Girvan states that GSCP is of the view that the terms set out in the December 18
Email are reasonable and appropriate (the “December 24 Email”); and
¢)  an email from Mr. Chadwick to Mr. Girvan, dated January 4, 2010, in which Mr.

Chadwick affirms agreement to the terms outlined in the December 24 En

The effect of this series of emails is that the Counsel Agreement is governed by the
December 18 Email.

(B)  The Standstill Provision

Goodmans in is in receipt of the letter from McCarthys addressed to Stikeman Elliott
The- McCarthy Letter makes refer

February 13, 2010 (the “McCarthy Leiter”).
Standstill Provision as being part of the Counsel Agreement, and it alleges that
Committee breached the Standstill Provision by consenting to the CMI Entities’ motion
of the transaction recently agreed to with Shaw Communications Inc. (“Shaw”™)
February 11, 2010 (the “Shaw Transaction™).

Goodmans and the Ad Hoc Committee did not expect to be confronted by allegations
Hoc Committee had breached the Standstill Provision, as neither Goodmans nor

Committee believed that the Standstill Provision formed part of the Counsel Agreement
standstill concept previously proposed by McCarthys had been rejected by Goodma
discussions with representatives of McCarthys.

nail.

terms of the

LLP, dated
ence to the
the Ad Hoc
for approval
on or about

that the Ad
the Ad Hoc
In fact, the
ns in. earlier

Goodmans subsequently performed an internal review of emails to determine whether {
Provision in fact appeared in the December 18 Email. Our review revealed that th
irreconcilable versions of the December 18 Email in circulation, one in which
Provision appeared and one in which the Standstill Provision did not appear.
review revealed the following:

In p|

he Standstill
e were two
e Standstill

icular, our

a) Afier receiving the December 18 Email from Mr. Girvan at 1:54 p.m. on December 18, 2009,

Mr. Chadwick forwarded the December 18 Email internally to Benjamin Zarnett,

Celia Rhea
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and Logan Willis at 1:57 p.m. The Standstill Provision did not appear in this Version of the

December 18 Email,

b) Mr. Chadwick forwarded the December 18 Email to the members of the Ad He

¢ Committee

at 2:01 p.m. on December 18, 2009. The Standstill Provision did not appear in this version

of the December 18 Email.

¢) Mr. Chadwick sent Mr. Girvan an email on December 21, 2009 in reply to the December 18

Email.
attached to Mr. Chadwick’s reply.

The Standstill Provision did not appear in the version of the December 18 Email

d) On February 13, 2010, David Byers of Stikeman Elliott LLP forwarded Mr. Chadwick an
email he had received from Mr. Girvan on January 5, 2010, which attached the December 18
Email. The Standstill Provision did appear in this version of the Decémber 18 Email.

e) A review of Mr. Chadwick’s email inbox over Goodmans’ remote ’\.'fsie:bmafl}l system on

February 13, 2010 revealed a record of the December 18 Email in which
Provision did appear.

e Standstill

f) A review of Mr. Chadwick’s email inbox o over Goodmans’ remote Citrix system on February
13, 2010 revealed a record of the December 18 Email in which the Standstill Prov151on did

not appear.

g} When the original December 18 Email was forwarded from Mr. Chadwick’s inbox to Mr.
Willis on February 13, 2010, the Standstill Provision did not appear in the email received by

Mr, Willis.
(C})  The Email Received from McCarthys was “Corrupted”

In an effort to explain these seemingly anomalous results, we asked Goodmans’
Department to investigate the December 18 Email to determine whether it was possik
was a glitch in the email that would cause the Standstill Provision to appear in the so
but not others.

The Director of Goodmans® Technology Department, Dick Jensen, has advised that he
have deconstructed the December 18 Email and have reviewed it at its underlying
Markup Language (HTML) level. Mr, Jensen advises that his staff discovered a “co
HTML code of the original December 18 Email received from McCarthys. The
“corruption” is that the December 18 Email displays differently depending on the emai
is used to view it. In particular, when the December 18 Email is viewed using Mic
Outlook 2007, the Standstill Provision does not appear. In addition, the numbering

Technology
le that there
me instances

and his staff
Hyper Text
tion” in the

qffect of this

| system that
rosoft Office
in the email

attached below it appears as “4, 5, 6 rather than “1, 2, 3” (for example, see the email Mi. Chadwick

sent to Mr. Girvan on December 21, 2009 in reply to the December 18 Email). Mr. Je

nsen advises

that the December 18 Email may appear correctly if another email system is used to view the email. .
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Goodmans’ office email systems and its remote Citrix system both use Microsoft O
2007 to view and manage emails. Consequently, when the December 18 Email was vi
Chadwick and forwarded internally and to the members of the Ad Hoc Committee on I

2009, the Standstill Provision did not appear in the email.

The Standstill Provision did not appear in the version of the December 18 Email

forwarded by Goodmans on December 18, 2009. Accordingly, when Goodmans and

Committee subsequently agreed to the terms of the December 18 Email, they did
assumption that the Standstill Provision did not form part of the Agreement.

‘On February 14, 2010, Goodmans terminated the Counsel Agreement by way of an em

Chadwick to Mr. Girvan. As communicated to McCarthys previously, it is Goodmans’

regardless of whether the Counsel Agreement includes the Standstill Provision, neith

motion for approval of the Shaw Transaction nor the Ad Hoc Committee’s support o
would directly or indirectly contravene the terms of the Counsel Agreement.

15815862

pcord Page 75

Page 4

flice Qutlook
ewed by Mr.,
December 18,

received and
the Ad Hoc
so under the

1ail from Mr.
position that
er Canwest’s

f that motion




GSCP Motion Record Page 76

Chadwick,Robert . . . ... |

From: Chadwick, Robert 7 o
Sent: Friday, December 18, 2008 1:57 PM
To: Zarnett, Benjarin; Rhea, Celia; Willis, Logan
Subject: FW. Canwest - Without Prejudice Discussions
hb\\ .
THIS I8 ExhiDityesasans . aneewtetermea to in the
affidavit of.. \Qo‘a&r_’r_ .mﬁ\:‘i}.’i’.‘..“lﬁ. rome
Robert J. Chadwick sworm befors me, this.s. pl,
Goodmans LLP . . 10
a flﬂ'l..l L] IIIIIIU‘IZOII (IR X}
Direct Line: 416-597-4285 dey 0
Email: rchadwick@goodmans.ca ‘ DU £ A dfvtnsrnrerssnannranse
A [ONER FOR TAKING AFFIDAVITS

Fax: 416-979-1234

Goodmans LLP

250 Yonge Street
Suite 2400

Toronto, Ontario

M5B 2M6
General:416-879-2211

From: Girvan, Garth M. [mailto:GGIRVAN@MCCARTHY.CA]
Sent: Friday, December 18, 2009 1:54 PM

To: Chadwick, Robert ,

Cc: McElcheran, Kevin; Farley, James; Mercer, Malcolm M,

Subject: RE: Canwest - Without Prejudice Discussions

Rob: sorry to take so much time in gefting back to you on this. GS is prepared to commit to the arrangement in your email

with some changes which [ have marked below in red. The idea is that while we are in discussions, there

would be a form

of hiatus period with respect to the proceedings, Please review our suggested changes and let me know|your thoughts.

Further to our discussion, we wish to confini that th’e_Ad Hoc Committee and Goldman Sachs will proceed

with their discussions concerning CanWest Media Inc. (CanWest) on the following terms:

1. Anything said or any information shared in the discussions between representatives of the Ad Hoc Cbmmittee
and Goldman Sachs shall be considered without prejudice and shall hot be raised or relied on in any court

proceeding or other proceeding.

2. Noagreement shall be considered as having been reached in the discussions unless confirmed in writing by the

Ad Hoc Committee and Goldman Sachs and signed by them.

3. The nature and scope of the discussions and the fact that the discussions are taking place or have taken place

shall be kept confidential (except as otherwise contemplated herein) and all materials and information with
respect to such discussions shall remain confidential between the Ad Hoc Committee, Goldman Sachs arid their
respective advisors, unless disclosure is required by law or unless otherwise agreed in writing qy the Ad Hoc
Committee and Goldman Sachs, provided however that the Ad Hoc Committee and Goldman Sachs and their

respective advisors shall be entitled to advise the Monitor of such discussions and the terms o

this agreement.

Please confirm on behalf of your client that Goldman Sachs shall be bound to the foregoing terms as part of any
discussions between representatives of Goldman Sachs and the Ad Hoc Committee. Subject to such confirmation by

McCarthy Tetrault, we confirm on behalf of the Ad Hoc Committee that the Ad Hoc Committee shall be
foregoing terms &s part of any discussions between representatives of Goldman Sachs and the Ad Hoc G

1

bound to the
ommittee, "
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Garth M. Girvan

Garth M. Girvan

Partner
Business Law
TifTél: 416-601-7574

F:/Teléc; 416-868-0673
E:/Courriel : gglrvan@mccarthy ca

McCarthy Tétrault LLP/S E.N.C. RL.,s r.l.

Su‘lte 5 t
Torpnke Domindon Bank Tower
Toronto, Ontario

Canada MK 186
www.mccarthy.ca

Please THINK GREEN before printing,
PENSEZ A LENVIRONNEMENT avant dimprimer ce message.

From: Chadwick, Robert [mailto:rchadwick@goodmans.ca]
Sent: Tuesday, December 15, 2009 3:08 PM

To: Girvan, Garth M,

Subject: Canwest - Without Prejudice Discussions

Further to our discussion, we wish to confirm that the Ad Hoc Commlttee and Goldman Sachs will proceed with their
discussions on the following terms:

4. Anything said or any information shared in the discussions between representatives of the Ad Hoc Committee
and Goldman Sachs shall be considered without prejudlce and shall not be raised or relied on in any court
proceeding of other proceeding.

5. No agreement shall be considered as having been reached in the discussions unless confirmed in writing by the
Ad Hoc Committee and Goldman Sachs and sighed by them,

6. The nature and scope of the discussions and the fact that the discussions are taking place or have taken place
shall be kept confidential and all materials and information with respect to such discussions shall remain
confidential between the Ad Hoc Committee, Goldman Sachs and their respective advisors, unless otherwise
agreed in writing by the Ad Hoc Committee and Goldman Sachs.

Please confirm on behalf of your client that Goldman Sachs shall be bound to the foregoing terms as part of any
discussions between representatives of Goldman Sachs and the Ad Hoc Committee. Subject to such confirmation by
McCarthy Tetrault, we confirm on behalf of the Ad Hoc Committee that the Ad Hoc Comimittee shall be}yound to the
foregoing terms as part of any discussions between representatives of Goldman Sachs and the Ad Hoc Committee.

e e vededee ko oo i o ROk Rkl Aok ARk

We're Moving]

Gogdmans’ Toronto office will be located at Bay Adelaide Centre as of December 22nd, 2009.
Our new address will be:

Goodmans LLP

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, ON MEH 257
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Our email addresses, telephone and fax numbers will remain the same.
Until December 22nd, you may confact us at our current address.

This communication is intended solely for the named addressee(s} and may contain infarmation that is p
confidential, protected or otherwise exempt from disclosure. No waiver of confidence, privilege, protectio
made. If you are not the intended reciplent of this communication, please advise us immediately and dele
without reading, copying or forwarding it to anyone.

This e-mail may contain information that is privileged, confidential and/or e
disclosure. '

No walver whatscewver is intended by sendlng this e-mail which is intended onl
named recipient(s).

Unauthorized use, dissemination or copying is prohibited. If you receive thls
error, please notify

the sender and destroy all copies of this e-mail. oOur prlvacy policy is avail
www . mccarthy.ca .

cord Page 78
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Chadwick, Robert

From:

Sent: Monday, December 21, 2009 11:57 AM

To: 'ggirvan@mccarthy.ca'

Subject: Re: Canwest - Without Prejudice Discussions

Gary, ! left you a voice mait on Friday but have not heard back from you. Let me know a convenient me to taik and | will

call you. Regards, Rob Chadwick

Robert J. Chadwick L L, npH :

Gopdmans LLP ThiS i5 EXPitissesGina . ovensrotomrea o in the

Direct Line: 416-597-4285 affidevit of.... Kokerk, Chadmick.

T Al . _ W

E;rlx?i'lrgl:lga'?dg\?'ilCsz%QOOdmans Ca swom beforemej th’s....-[I?..l‘lllllllliﬂ kRS
day of........f 27, .3.......20...[2...

Goodmans LLP

250 Yonge Street sparmassEnUaBunE

Suite 2400 IMISSIONER FQRTAKING AFFIDAVITS

Toronto, Ontario

M5B 2M6

General:416-979-2211

From: Girvan, Garth M. <GGIRVAN@MCCARTHY.CA>

To: Chadwick, Robert ' o :

Cc: McElcheran, Kevin <kmcelcheran@mccarthy.ca>; Farley, James <jfarley@mccarthy.ca>; Mercer, Malcolm M.

<MMERCER@MCCARTHY.CA>
Sent; Fri Dec 18 13:54:11 2009
Subject: RE: Canwest - Without Prejudice Discussions

Rob: sorry to take so much time in getting back to you on this. GS is prepared fo commit to the arrangem
with some changes which | have marked below in red. The idea is that while we are in discussions, thére

of hiatus period with respect to the proceedings. Please review our suggested changes and let me know

Further to our discussion, we wish to confirm that the Ad Hoc Committee arid Goldman Sachs ¥
with their discussions concerning CanWest Media Inc. (CanWest) on the following terms:
1. Anything said or any information shared in the discussions betweeh representatives of the Ad

ent in your email
wollid be a form
your thoughts.

vill proceed

Hoc Committee

and Goldman Sachs shall be considered without prejudice and shall not be raised or relied on in any court
proceeding or other proceeding. '

2. No agreement shall be considered as having been reached in the discussions unless confirmed fin writing by the
Ad Hoc Committee and Goldman Sachs and signed by them.,

3. The nature and scope of the discussions énd the fact that the discussions are taking place or have taken place

shall be kept confidential (except as otherwise contemplated herein) and al! materials and info

rmation with

respect to such discussions shall remain confidential between the Ad Hoc Committee, Goldman Sachs and their

respective advisors, unless disclosure is required by law or unless otherwise agreed in writing b

Committee and Goldman Sachs, provided however that the Ad Hoc Committee and Goldman S

respective advisors shall be entitled to advise the Monitor of such discussions and the terms of

Please confirm on behalf of your client that Goldman Sachs shall be bound to the foregoing terms as pa
discussions between representatives of Goldman Sachs and the Ad Hoc Committee. Subject to such co

i

y the Ad Hoc
achs and their
this agreement.

rt of any
nfirmation by
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McCarthy Tetrault, we confirm on behalf of the Ad Hoc Committee that the Ad Hoc Committee shall be|bound to the

—-foregoing terms as part of any discussions between representatives of Goldman Sachs and the Ad-Hoc Committee. "

Garth M. Girvan

Garth M. Girvan

Partner
Business Law
T:/Tél : 416-601-7574

F:/Téléc:  416-868-0673
E:fCourriel : ggirvan@mccarthy.ca

McCarthy Tetrault LLP / S E.N.C.R.L., s.r.lL.

Su:te 5300
Teorunto Dominicn Bank Tower
Toronto, Ontaric
Canada MK {E6

www.mecarthy. ca

Piease THINK GREEN befare printing.
PENSEZ A LENVIRONNEMENT avant dimprimer ce message.

From: Chadwick, Robert [marlto rchadwick@goodmans. ca]
Serit: Tuesday, December 15, 2009 3:08 PM

To: Girvan, Garth M.

Subject: Canwest - Without Prejudice Discussions

Further to our discussion, we wish to confirm that the Ad Hoc Committee and Gotdman Sachs will proce
discussions on the following terms:

ed with their

4. Anything said or any information shared in the discussions between representatives of the Ad Hoc Committée
and Goldman Sachs shall be considered without prejudice and shail not be raised or relied on in any court

proceeding or other proceeding.

5. No agreement shall be considered as having been reached in the discussions unless confirimed
Ad Hoc Committee and Goldman Sachs and signed by them.

n writing by the

6. The nature and scope of the discussions and the fact that the discussions are taking place or have taken place
shall be kept confidential and all materials and information with respect to such discussions shall remain

confidential between the Ad Hoc Committee, Goldman Sachs and their respective advisors, unl
agreed in writing by the Ad Hoc Committee and Goldman Sachs.

ss otherwise

Please confirm on behalf of your client that Goldman Sachs shall be bound to the foregoing terms as part of any
discussions between representatives of Goldman Sachs and the Ad Hoc Committee. Subject to such confirmation by

McCarthy Tetrault, we confirm on behalf of the Ad Hoc Committee that the Ad Hoc Comimittee shall be
foregoing terms as part of any discussions between representatives of Goldman Sachs and the Ad Hoc ¢

Fe e e e ok ek e dedke sk ok SR R e e

We're Movingl
Gaodmans' Toranto office will be tocated at Bay Adelaide Centre as of December 22nd, 2009,
Qur new address will be:

Geodmans LLP

hound to the
ommittee.
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Bay Adelaide Centro r
333 Bay Street, Suite 3400 !
Taronto, ON M5H 287 !

Our email addresses, telephone and fax numbers will remain the same.

Untit December 22nd, you may contact us at our current address.

This communication is intended solely for the named addressee(s) and may contain information that is privileged,
confidential, protected or otherwise exempt from disclosure. No waiver of confidence, privilege, protecticn or otherwise is
made. If you are not the intended recipient of this communication, please advise us immediately and delete this email
without reading, copying or forwarding it to anyone. |

]
t
e e e G e L T T T T YT ey :

This e-mail may contain information that is privileged, confidential and/or éxempt from
disclosure. :

No waiver whatsoevér is intended by sending this e-mail which is intended only for the
named recipient(s).
Unauthorized use, dissemination or copying is prohibited. If you receive thig email in
error, pleasé notify i .

the sender and destroy all copies of this e-mail. Our privacy policy is avaiiable at
www.mccarthy.ca .
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Chadwick,Robert T

From: Girvan, Garth M. [GGIRVAN@MCCARTHY.CA]

Sent: - Monday, December 21, 2008 12:13 PM
To: Chadwick, Robert ) |
Subject; RE: Canwest - Without Prejudice Discussions P

| will free up mid afterncon and will call you Rob

. This .
Garth M. Girvan s is Extiit, retemso to m g
Partner affidavit of ok ©
Business Law Swi S
TUTEL:  416-601-7574 . o before me, ff?is...i."! " ;
FifTéléc:  416-868-0673 day of..., e,
E: !Cournel gairvan@riccarthy. ca aabd7 S AL |

LT T T

Taronto Norindon Bank Tower :
Toronto, Ontario ' A
Canada M3¥ 166

www. mccarthyy.ca

Please THINK GREEN before printing. ’ :
PENSEZ A UENVIRONNEMENT avant dimprimer ce message. _ l

From: Chadwick, Robert [mailto:rchadwick@goodmans.ca]
Sent: Monday; December 21, 2009 11:57 AM

To: Girvan, Garth M.

Subject: Re: Canwest - Without Prejudice Discussions

Gary, | left you a voice mail on Friday but have not heard back from you. Let me know a convenient tlmelto talk and | will
call you. Regards, Roli Chadwick i

Robert J. Chadwick !
Goodmans LLP i
Direct Line: 416-597-4285
Email: rehadwick@goodmans.ca
Fax: 416-979-1234

Goodmans LLP
250 Yonge Street 5
Suite 2400 '
Toronto, Ontario
M5B 2M6 i
General:416-979-2211 !

From: Girvan, Garth M, <GGIRVAN@MCCARTHY.CA> , i

To: Chadwick, Robert i

Cc: McElcheran, Kevin <kmcelcheran@mccarthy.ca>; Farley, James <jfarley@mccarthy.ca>; Mercer, Malcolm .
<MMERCER@MCCARWY CA>

Sent: Fri Déc 18 13:54:11 2009

Subject: RE: Canwest - Without Prejudice Discussions
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Rob: sorry to take so much time in getting back to you on this. GS is prepared to commit to the arrangement in your email
“with some changes which | have marked below in red. The idea is that while we are in discussions, there would be & form
of hiatus period with respect to the proceedings. Please review our suggested changes and let me know your thaughts.

[
Further to our discussion, we wish to confirm that the Ad Hoc Committee and Goldman Sachs Wlll proceed
with their discussions concerning CanWest Media Inc. (CanWest) on the following terms:
1. Anything said or any information shared in the discussions between representatives of the Ad Hoc Committee
and Goldman Sachs shall be considered without prejudice and shall not be raised or relied on in any court
proceeding or other proceeding.

2. No agreement shall be considered as having been reached in the discussions unless confirmediin writing by the
Ad Hoc Committee and Goldman Sachs and signed by them. :

3. The nature and scope of the discussions and the fact that the discussions are taking place or have taken place
shall be kept confidential {except as otherwise contemplated herein) and alt materials and qurmat:on with
respect to such discussions shall remain confidential between the Ad Hoc Committee, Go!dman Sachs and their
respective advisors, unless disclosure is required by law or unless otherwise agreed in writing hy the Ad Hoc
Committee and Goldnian Sachs, prowded however that the Ad Hoc Committee and Goldman Sachs and their
respective advisors shall be entitled to advise the Monitor of such discussions and the terms of this agreement.

Please confirm on behalf of your client that Goldman Sachs shall be bound to the foregoing terms as part of any
discussions between representatives of Goldman Sachs and the Ad Hoc Committee, Subject to such conflrmatlon by
MceCarthy Tetrault, we canfirm on behalf of the Ad Hoc Committee that the Ad Hoc Committee shali be] bound to the
foregoing terms as part of any discussions between representatives of Goldman Sachs and the Ad Hoc Commlttee "

Garth M. Girvan

Garth M. Girvan

Partner
Business Law ,
T:/TéL: 416-601-7574

FifTéléc:  416-868-0673
E:/Courriel ; ggirvan@rnccarthy ca

McCarthy Tetrault LLP / S E.N.C.R.L., s.r.lL.

Strite 5300
Toronto Dominion Bank Tower
Tororto, Ontario

Canada M5K 1E6

www.mccarthy.ca

Please THINK GREEN before printing.
PENSEZ A L' ENVIRONNEMENT avant dimprimer ce message,

From: Chadwick, Robert [mailto:rchadwick@goodmans.ca]
Sent: Tuesday, December 15, 2009 3:08 PM

To: Girvan, Garth M, . i
Subject: Canwest - Without Prejudice Discussions |

Further to our discussion, we wish to confirm that the Ad Hoc Committee and Goldman Sachs will proceed with their
discussions on the following terms:

|
'
!
!
|
1
|
i
|
|
|
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- 4. Anything said or any information shared in the discussions between representatives of the Ad Hoc Committee

and Goldman Sachs shall be considered without prejudice and shall not be raised or relied.on. :n .any.court...

proceeding or other proceeding. i
' |
5. No agreement shall be considered as having been reached in the discussions unless confirmed|i

Ad Hoc Committee and Goldman Sachs and signed by them . E

{0 writing by the

6. The nature and scope of the dsscuss:ons and the fact that the discussions are taking place or have taken place
shall be kept confidential and all materials and information with respect to such discussions sh[all remain
confidential between the Ad Hoc Committee, Goldman Sachs and their respectwe advisors, uniess otherwise

agreed in writing by the Ad Hoc Committee and Goldman Sachs. f

. , ‘ : , |
Please confirm on behalf of your client that Goldman Sachs.shall be bound to the foregoing terriis as part of any
discussions between representatives of Goldman Sachs and the Ad Hoc Committee. Subject to such confirmation by

McCarthy Tetrault, we confirm on behalf of the Ad Hoc Committee that the Ad Hoc Committee shall be

bound to the

foregoing terms as part of any discussions between representatives of Goldman Sachs and the Ad Hoc (?:ommittee.

WRRS R R ki bk k WAk k.

We're Moving!
Goodmans’ Toronto office will be located at Bay Adelaide Centre as of December 22nd, 2008.

Our new address will ba:

Goodmans LLP i

Bay Adelaide Centre

333 Bay Street, Suite 3400

Toronto, ON MBH 237

Our email addresses, telephone and fax numbers will remain the same.
Until December 22nd, you may contact Us at our current address,

This communication is intended solely for the named addresses(s) and may contain information that is o)
confidential, protected or otherwise exempt from disclosure. No waiver of confidence, privilege, protectio

rivileged,
1 or otherwise is

made. If you are not the intended recipient of this communication, please advise us immediately and deléts this email

without reading, copying or forwarding it to anyone,

This e-mail may contain information that is privileged, confidential and/or exempt from

disclogure,

No waiver whatsoever is ihtended by sending thls e-mail which is intended only for the

named recipient(s}.

Unavthorized use, dissemination or copying is prohibited. If you receive this email in

error, please notify

the sender and destroy all copies of this e-mail. Our privacy policy is available at

www.mccarthy,ca
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o

Chaliwick, Robert R

From: Girvan, Garth M. [GGIRVAN@MCCARTHY.CA]

Sent: Saturday, February 13, 2010 6:33 PM

To: Chadwick, Robert ;
Ce: McEIcheran Kevin . .
Subject: FW: Canwest - Without Prejudice Dlscussmns ;

This is the earlier email which | referred to in my Dec 24 email. We have called David Byers to ask him tio hold off for
now. : [

From: Girvan, Garth M. !
Sent: Friday, December 18, 2009 1:54 PM

To: Chadwick, Robert

Cc: McElcheran, Kevin; Farley, James; Mercer, Malcolm M.
Subject: RE: Canwest - Without Prejudice Discussions

Rob: sorry to take so much time in getting back to you on this. GS is prepared to commit to the arrangement in your email
with some changes which | have marked below in red, The idea is that while we are in discussions, there would be a form
of hiatus period with respect to the proceedings. Please review our suggested changes and let me knowgyour thoughts.

Further to our discussion, we wish to confirm that the Ad Hoc Committee and Goldman Sachs w111 proceed
with their discussions concerning CanWest Media Inc. (CanWest) on the following terms:
‘1. Anything said or any information shared in the discussions between representatives of the Ad Hoc Committee
and Goldman Sachs shall be considered without prejudice and shall not be raised or relied on m any court
proceeding or other proceeding. -

2. No agreement shall be considered as having been reached in the discussions unless conf‘rmed |n writing by the
Ad Hoc Committee and Goldman Sachs and signed by:them. ;

3. The nature and scope of the discussions and the fact that the discussions are taking place or haive taken place
shall be kept confidential (except as otherwise contemplated herein) and all materials and information with
respect to such discussions shall remain confidential betwéen the Ad Hoc Committee, Goldmari Sachs and their

‘respective advisors, unless disclosure is required by law or unless otherwise agreed in writing by the Ad Hoc
Committee and Goldman Sachs, provided however that the Ad Hoc Committee and Goldman Sachs and their
respective advisors shall be entitled to advise the Monitor of such discussions and the terms ofithis agreement,

; ;

Please confirm on behalf of your client that Goldman Sachs shall be bound to the foregoing terms as pafrt of any
discussions between representatives of Goldman Sachs and the Ad Hoc Committee. Subject to such confirmation by
McCarthy Tetrault, we confirm on behalf of the Ad Hoc Committee that the Ad Hoc Committee shall be hound to the
foregoing terms as part of any discussions between representatives of Goldman Sachs and the Ad Hoc Committee. "
Garth M. Girvan

.. " t} " :
This is Exhibit.ees s G'l. -wanasfeferrag to in the

g:rrtt:e?’ Girvan - : affidavit ofﬁ?.fmr"my‘“‘qt
Business Law _ sworn before me, thiseued GIE s
AL R 5 vl : , - day Ofuveenn JRORABIY . 20, 0.
E:/Courriel : ggirvan@mcearthy.ca :

McCahy etrau[t LLP / .E.N.C.R. L., S.F. l. : "'""""Ab&mgﬁﬁéudéﬁé&ﬁé

Suite 5300 N _ :
Toronto Dominion Bank Tower
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Toronto, Ontarip

- Canada-M5K TE5 ;

Piease THINK GREEN before printing,
PENSEZ A LENVIRONNEMENT avant dimprimer ce message.

From: Chadwick, Robert [mailto:rchadwick@goodmans.ca]
Sent: Tuesday, December 15, 2009 3:08 PM
To: Girvan, Garth M.
Subject: Canwest - Without Prejudice Discussions
Further to our discussion, we wish to confirm that the Ad Hoc Committee and Goldman Sachs will proceed with their
discussions on the following terms: 5
I
4. Anything said or any information shared in the discussions between representatives of the Ad Hoc Committee
and Goldman Sachs shall be considered without prejudice and shall not be raised or relied on m any court
proceeding or other proceeding.

5. No agreement shall be considered as having been reached in the discussions unless confirmed ‘m writing by the
Ad Hoc Committee and Goldman Sachs and signed by them.

/ :

6. The nature and scope of the discussions and the fact that the discussions are taking place or have taken place
shall be kept confidential and all materials and information with respect to such discussions shéll remain
confidential between the Ad Hoc Committee, Goldman Sachs and their respective advisors, unless otherwise

agreed in writing by the Ad Hoc Committee and Geldman Sachs. i
Please confirm on behalf of your client that Goldman Sachs shall be bound to the foregoing terms as part of any
discussions between representatives of Goldman Sachs arid the Ad Hoc Committee, Subject to such conf“rmataon by
McCarthy Tetrault, we confirm on behalf of the Ad Hoc Committee that the Ad Hoc Committee shall belbound to the
foregoing terms as part of any discussions between representatives of Goldman Sachs and the Ad Hoc ¢ommittee.

VR RS S FROR o dede e dede ek de s VD RO VRO

We're Moving!
Goodmans' Toronto office will be located at Bay Adelaide Centre as of December 22nd, 2009. '
Our new address will be:

Goodmans LLP

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toranto, ON M5H 257

Our email addresses, ielephone and fax numbers will remain the same.
Uniil December 22nd, you may contact us at our current address.

This communication is intended sclely for the named addressee(s) and may contain information that is privileged,
confidential, protected or otherwise exempt from disclosure. No waiver of confidence, privilege, protection or otherwise is
made. If you are not the intended recipient of this communication, please advise us immediately and delete this emalil
without reading, copying or forwarding it to anyone. i

|
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This g-mall may contain information that is privileged, confidential and/or exempt from
disclosure. ’
No wailver whatsocever is intended by sendlng this e-mail which ig intended only for the
named recipient{s).
Unauthorized use, dissemination or copying is prohibited. If you receive this email in
error, please notify ‘
the sender and destroy all copies of this e-mail. Our privacy policy is avallahle at
www.nccarthy.ca
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_Chadwick,Robert . i

From: Chadwick, Robert

Sent: Wednesday, December 23, 2009 4:11 PM
To: '‘Girvan, Garth M.’

Subject: RE: Canwest - Without Prejudice Discussions

Gary, further to our discussion of this today, let me know if the below works { | have made changes in CAP LETTERS to
make it easier to follow). If you confirm it is acceptable, we can confirm the terms on a clean version. Regards, Rob

Chadwick

Further to our discussi.on, we wish to confirm that the Ad Hoc Committee and Goldman Sachs will proceed
with their discussions concerning CanWest Media Inc. (CanWest) on the following terms: :

1. Anything said or any information shared in the discussions betweén representatives of the Ad Hf:oc Committee
and Goldman Sachs shall be considered without pre;udlce and shall not be raised or relied on |n any court
proceeding or other proceeding.

2. No agreement shall be considered as having been reached in the discussions unless conflrmed 'm writing by the
Ad Hoc Committee and Goldman Sachs and signed by them,

3. The nature and scope of the discussions and the fact that the discussions are taking place or'have taken place
shall be kept confidential (except as otherwise contemplated herein} and all materials and infojrmation with
respect to such discussions shall remain confidential between the Ad Hoc Committee, Goldman Sachs and their
respective advisors, unless disclosure is required BY ORDER OF A COURT OR ADMINISTRATIVE TRIBUNAL OF
COMPETENT JURISDICTION or unless otherwise agreed in writing by the Ad Hoc Committes a‘nél Goldman Sachs,
provided however that the Ad Hoc Committee and Goldman Sachs and their respective advisors shall be
entitled to advise the Monitor AND THE COMPANY OF the terms of this agreement AND THE FACT THAT
CONFIDENTIAL DISCUSSIONS ARE TAKING PLACE.

Please confirm on behalf of your client that Goldman Sachs shall be bound to the foregoing terms as part of any
discussions between representatives of Goldman Sachs and the Ad Hoc Committee. Subject to such confirmation by -
McCarthy Tetrault, we confirm on behalf of the Ad Hoc Committee that the Ad Hoc Committee shall be bound to the
foregoing terms as part of any discussions between representatives of Goldman Sachs and the Ad Hoc Committee.

This is Exhrbrt......H. .rez‘errea tointhe

affidavit ofRQW%‘M'U!Lk
sworn before me, this.. L4
day of.....

Ill.lIlbll'll"Illr

[.F2/ ‘;:Lm:g......zo.f,.m...

LA LER T IN/{TA . :
nena l-‘ﬂlwll’-

COMM'SSiQNEH FOF\‘ TAKING .ul=l'-'lDl g
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This is Exhibitissesavsi.assesfolermea to in the
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Chadwick, Robert

o

From: Girvan, Garth M. [GGIRVAN@MCCARTHY.CA]  swombefore ms, this.. k¥ e eeeeerinens

Sent: Thursday, December 24, 2009 8:56 AM :

TO: Chadwick' Robert day Of""émthEO- u.a..ueonm.....

Subject: RE: Canwest - Without Prejudice Discussions S, .
' A COMM!SSIO FQR TAKING AF‘FIDAVITS

Rob, after consideration, my client is of the view that what was sent to you in lour last
emall was reasonable and appropriate. They are prepared to agree to an arrangement as set out
in that email and most importantly the standstill provision. They are not prepared to
proceed on the basis you have set out below. If there are to be discussions, our client's
position is that they can only productively proceed if the parties stand back from initiating
further court proceedings agalnst each other during the course of such dlscu551ons

From: Chadwick, Robert [rchadwlck@goodmans.ca]

Sent: Wednesday, December 23, 2869 4:18 PM

To: Girvan, Garth M. :
Subject: RE: Canwest - Without Prejudice Discussions

Gary, further to our discussion of this today, let me know if the below works ( I have made
changes in CAP LETTERS to make it easier to follow). If you confirm 1t is acceptable, we can
confirm the terms on a clean version. Regards, Rob Chadwick

Further to our discussion, we wish to confirm that the Ad Hoc Committee and Goldman Sachs
will proceed with their discussions concerning CanWest Media Inc. (CanWest) on the following
terms:

1. Anything said or any information shared in the discussions between repﬁesentatlves
of the Ad Hoc Committee and Goldman Sachs shall be considered without pPEJUdlCE and shall
not be raised or relied on in any court proceeding or other proceeding.

2. No agreement shall be considered as having been reached in the discussions unless
confirmed in writing by the Ad Hoc Committee and Goldman Sachs and signed by them.

3. . The nature and scope of the discussions and the fact that the discussions are taking
place or have taken place shall be kept confidential (except as otherwise contemplated
herein) and all materials and information with respect to such discussions shall’ remain
confidential between the Ad Hoc Committee, Goldman Sachs and their respective advisors,
unless disclosure is required BY ORDER OF A COURT OR ADMINISTRATIVE TRIBUNAL OF COMPETENT
JURISDICTION or unless otherwise agreed in writing by the Ad Hoc Committee and Goldman Sachs,
provided however that.the Ad Hoc Committee and Goldman Sachs and their respective advisors
shall be entitled to advise the Monitor AND THE COMPANY OF the terms of this agreement AND
THE FACT THAT CONFIDENTIAL DISCUSSIONS ARE TAKING PLACE.

Please confirm on behalf of your client that Goldman Sachs shall be bound to the foregoing
terms as part of any discussions between representatives of Goldman Sachs and the Ad Hoc
Committee. Subject to such confirmation by McCarthy Tetrault, we confirm on behalf of the Ad

1
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Hoc Committee that the Ad Hoc Committee shall be bound to the foregoing terms as part of any

discussions, between representatives of Goldman Sachs and the Ad Hoc Committee. ' .~

- F

sk e oK o ok S 3k ofe ook

Goodmans’ Toronto office has moved to Bay Adelaide Cenfre.
Ouﬁ new address:

G@oodmans LLP

Bay Adelaide Centre

333 Bay Street, Suite 34689
Toronto, ON M5H 257

Our email addresses, telephone and fax numbers remain the s&me.

This communication is intended solely-for the named addressee(s) and may contain information
that is privileged, confidential, protected or otherwise exempt from disclosure. No waiver of
confidence, privilege, protection or otherwise is made. If you are not the intérded recipient
of this communication, please advise us immediately and delete this email without reading,
copying or forwarding it to anyone. '

This e-mail may contain information that is privileged, confidential and/or exempt from
disclosure. ‘ "

No waiver whatsocever is intended by sending this e-mail which is intended only for the named
recipient(s). '
Unauthorized use, dissemination or copying is prohibited. If you receive this email in error,
please notify the sender and destroy all copies of this e-mail. Our privacy policy is
available at www.mccarthy.ca . :
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tﬁadwick, Robert

From: Girvan, Garth M. [GGIRVAN@MCCARTHY.CA]
Sent: ' Monday, January 04, 2010 1:59 PM

To: " Chadwick, Robert

Cc: . McElcheran, Kevin, EMRosof @WLRK.com
Subject: FW.

Rob please have a look at this suggested revision to Para 3 of our email. We will call to discuss

Garth M. Girvan o

Partner THiS i Exhiblite s o¥h v eun. . cotorres to in the
Business Law

ol 64017574 affidavit ofj'ql’_‘:‘l-wm!(-.
Fi/Téléc:  416-868-0673

E:!CEueriiel: e thv.ca sworn before ma, thrs.....!7................
McCarthy Té lt LLP / 5 E.N.C.R.L., s.r.L. day of...... F?.Jaer.zaq

Toronts Daniion Bk Tower ‘ ACOMMISSIONER FOR TAKING AFFIDIVITS
Canada M5X 1£6

www.mecarthy.ca

Please THINK GREEN before printing.
PENSEZ A LENVIRONNEMENT avant d'ifmprimer ce message,

From: EMRosof @WLRK.com [mailto:EMRosof @WLRK.com]
Sent: Monday, January 4, 2010 1.57 PM

To: Girvan, Garth M.; McEicheran, Kevin

Ce: DKMayer@WLRK.com

Subject: RE:

Cleaned-up a bit:

3. For the period of time from the date hereof until the date discussions are terminated as permitted below (the
Discussion Pericd), neither the Ad Hoc Committee nor Goldman Sachs shall initiate or encourage any other person
(including CanWest) to initiate, or accept or approve, or provide any consent to the initiation of, any proceeding in
furtherance of the disclaimer of any contract to which Goldmanh Sachis or an affiliate is a party in any court. Either party
may terminate the Discussion Period by three day's prior written notice to the other in which case this standstiil
arrangement shall terminate; provided that upen such termination either party may inform the Court of the existence of,
but not the substance of, the discussions. If CanWest delivers a notice of disclaimer or resiliation ( a Distlaimer Notice),
both parties will work together with the Monitor and CanWest to establish a timetable for the hearing of the disclaimer or
resiliation , including examinations and cross exarhinations and related production and discovery and the Ad Hoc
Commlttee will not initiate, or accept or approve, or provide any consent to the initiation of, and will encourage Canwest
not to seek, any hearing on such disclaimer or resiliation prior to the 30th day following the delivery of the Disclaimer
Notlce

s e e e o o o ofeofe o ok o ofe e ok ok ok ok o ok s e Sk sk e sle e s sl s ol e ke o ok ok ok ot e ok sl st e ook ok ol s ok ok ok ok sk ksl sk sk ok ok sk ok ok sk ko ok ok ok

Any tax advice contained in this communication is not intended or written to be used, and canidt be used, for
the purpose of avoiding tax penalties and is not intended to be used or referred to in promoting, marketing or
recommending a partnership or other entity, investment plan or arrangement.

' 1
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***********************************************************$******¥***

_Please be advised that this transmittal may be.a confidential attorney-client communication- orzrﬁay. otherwise be - -
privileged or confidential. If you are not the intended recipient, please do not read, copy or re-transmit this
communication. If you have received this communication in error, please notify us by e-mail

(helpdesk@wlrk.com) or by telephone (call us collect at 212-403-4357) and delete this miessage and any
attachments. Thank you in advance for your COOpGI’athIl and assistance,

www.wlrk.com A
oo oo o ok o o o R b ok 33 3k o o o o o ok o o o ok o o ok o ok ook ek ok ksl kR ok ok of ko ok ok ok ok ok ik R ek E Rk

This e-mail may contain information that is pr1v11eged, confidential and/or exempt from
disclosure.
No waiver whatsoever is intended by sending this e-maill which is intended only for the

named recipient(s).
Unauthorized use, dissemination or copying is prohibited. If you receive thlS email in

error, please notify
the sender and destroy all copies of this e-mail. Our privacy policy is avallable akt

www.mccarthy.ca
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affidavit of... s Hl&wl l-k.
Chadwick, Robert HN ] ,

From: Chadwick, Robert day of....E@;‘?‘! RPN - s N L S
Sent; Monday, January 04, 2010 6:28 PM ()~

To: lGirvan‘ Garth M-I * ksoERSdakeranpad LR E) l_-.nl‘&'.lulul‘lll
Subject: RE: Canwest - Without Prejudice Discussions ACOMMISSIONER FORTERING AFFIDAITS

Gary, as discussed with you in more detail this afternoon, we are prepared to agree to the
terms outlined in your email of December 24. Please confirm { or have your client confirm
directly with our clients) the time, attendees and logistics for the proposed pr1nc1pals
conference call on Wednesday and the in person principals meeting on Friday, once you have
had a chance to confirm matters with your client. Regards, Rob Chadwick

————— Original Message-----

Fram: Girvan, Garth M. [mailto:GGIRVANGMCCARTHY.CA]
Sent: Thursday, December 24, 2089 9:56 AM

To: Chadwick, Robert

Subject: RE: Canwest - Without Prejudicé Discussions

Rob, after consideration, my ¢lient is of the view that what was sent to you iniour last

email was reasonable and appropriate. They are prepared to agree to an arrangement as set out
in that email and most importantly the standstill provision. They are not prepared to

proceed on the basis you have set out below. If there are to be discussions, cur client's
position is that they can only productively proceed if the parties stand back from initiating
further court proceedings against each other during the course of such discussidns.

From: Chadwick, Robert [rchadwick@goodmans.ca]

Sent: Wednesday, December 23, 2€69 4:18 PM

To: Girvan, Garth M.

Subject RE: Canwest - Without Prejudice DlSCUSSanS

Gary, further to our discussion of this today, let me know if the below works ( ‘I have made
changes in CAP LETTERS to make it easier to follow). If you confirm it is acceptable, we can
confirm the terms on a clean version. Regards, Rob Chadwick

Further to our discussion, we wish to confirm'that the Ad Hoc Committee and Goldman_Sachs
will proceed with théir discussions concerning CanWest Media Inc. (CanWest) on the following
terms: v

1. Anything said or any information shared in the discussions between représentatlves
of the Ad Hoc Committee and Goldman Sachs shall be considered without prejudlce ahd shall
not be raised or relied on in any court proceeding or other proceeding.

2. No agreement shall be considered as having been reached in the discussions unless
confirmed in writing by the Ad Hoc Committee and Goldman Sachs and signed by them.

3. The nature and scope of the discussions and the fact that the dlscu551ons are taking
place or have taken place shall be kept confidential (except as otherwise contemplated
herein) and all materials and information with respect to such discussions shall remain

1
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confidential between the Ad Hoc Committee, Goldman Sachs and their respective advisors,

_Unless disclosure is required BY ORDER OF A COURYT OR ADMINISTRATIVE TRIBUNAL OF |COMPETENT _

JURISDICTION or unless otherwise agreed in writing by the Ad Hoc Committee and Goldman Sachs,
provided however that the Ad Hoc Committee and Goldman Sachs and their respective advisors
shall be entitled to advise the Monitor AND THE COMPANY OF the terms of this agreement AND
THE FACT THAT CONFIDENTIAL DISCUSSIONS ARE TAKING PLACE. :

P

Please confirin on behalf of your client that Goldman Sachs shall be bound to thé foregoing
terms as part of any discussions between representatives of Goldman Sachs and the Ad Hoc
Committee. Subject to such confirmation by McCarthy Tetrault, we confirm on behalf of the Ad
Hoc Committee that the Ad Hoc Committee shall be bound to the foregoing terms as part of any
discussions between representatives of Goldman Sachs and the Ad Hoc Committee. |

e skok ok ek R R ok

Goodmans’ Toronto office has moved to Bay Adelaide Centre.
Our new address:

Goodmans LLP

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, ON MS5H 257

Our email addresses, telephone and fax numbers remain the same.

This communication is intended solely for the named addressee(s) and may contain information
that is privileged, confidential, protected or otherwise exempt from disclosure. No waiver of
confidence, privilege, protection or otherwise is made. If you are not the intended recipient
of this communication, please advise us immediately and delete this email without reading,
copying or forwarding it to anyone. E

This é&-mail may contain informaticon that is¢ privileged, confidential and/or exempt from
disclosure. . ;

No waiver whatsoever is intended by sending this e-mail which is intended only for the named
recipient(s). :
Unauthorized use, dissemination or copying is prohibited. If you receive this email in error,
please notify the sender and destroy all copies of this e-mail. Our privacy policy is

available at www.mccarthy.ca . :
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Cout File No. CV-09-8396-00 CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN
OF COMPROMISE OR ARRANGEMENT OF
CANWEST GLOBAL COMMUNICATIONS CORP. AND THE OTHER APPLICANTS
LISTED ON SCHEDULE “A” (collectively the “APPLICANTS” or “Canwest”)

AFFIDAVIT OF GERALD J, CARDINALE,
SWORN FEBRUARY 18, 2010

I, Gerald J. .I Cardinale, of the City of New York, in the State of New York, in the United

States of America, MAXE OATH AND SAY:

1. 1.am a Managing Director of Goldmaﬁ, Sachs & Co. (“Goldman Sachs™). GSCP Capital
Partners VI Fund, L.P..GSCP VI AA One Holding S.ar.l and GSCP VI AA One Parallel Holding
S,ar.l. (collectively “GSCP”) opposes the granting, at this time, of the order sought in the motion
of the Applicailts that was served on the evening of February 12, 2010. GSCP also secks an
adjournment of the motion for two weeks in coxﬁpliance with express terms on which GSCP

agreed to enter into negotiations with the Ad Hoe Committee of noteholders.

2. 1 have sworn three previous affidavits in these proceedings in support of the motions by
GSCP seeking relie;? relating to the transactions that the Applicants entered into and completed
the day before they filed for relief under the CCAA in these proceedings. For the reasons issued
by this Court on December 8, 2009, the motions previously filed by GSCP have been stayed but

remain outstanding.
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Overview

3. GSCP is a critical party to any restructuring because GSCP is co-shareholder in CW
Tnvestments (“CWI™), the owner of the Specialty TV business, and has the largest financial
interest in CWI of any shareholder. GSCP is also a party fo the CWI Shareholders Agreement
(the “CWI Agreement”) that sets out the relative interests, rights and obligations of GSCP, CWI

and Canwest Global’s subsidiaries in the Specialty TV business.

4. Despite the critical importance of GSCP in the restructuring process and the stated desire
of the Applicants and the Ad Hoc Committee of Canwest’s noteholders to negotiate amendments

to the CWI Agreement, GSCP has been systematically excluded from the restructuring process.

5. In particular, and as confirmed by my letter of February 17, 2010 a true copy of which is
Exhibit “A” hereto, GSCP has been isolated and entirely kept in the dark about the RBC equity
solicitation process. With one exception, all participants in that process have been prohibited by
Canwest, the Ad Hoc Committee and by RBC from having any communication with GSCP. The
one exception was a party that was finally permitted to call GSCP on the day before the Shaw
Communications Inc. (“Shaw’) proposal was accepted by Canwest. That party was not Shaw.

6. Although the Shaw agreements are not yet public, it appears from the affidavit of Thomas
Strike sworn on February 12, 2010 (the “Strike Affidavit”) that they are premised upon the
“successful negotiation of amendments to the CWI Agreement that are acceptable to Shaw.
Obviously, had the parties included GSCP in the process, they could have known with certainty
whether acceptable amendments were available. Instead, by continuing to exclude GSCP
entirely, the entire restructuring is subject to unceriainty and potentially needless costs (including

a potential termination fee payable to Shaw if acceptable amendments cannot be negotiated).

7. The strategy of excluding GSCP is not only illogical, since it is clear that GSCP must
ultimately be dealt with, but also has more practical consequences. First, such a strategy raises
significant concerns as to whether the RBC process has been tainted by the restrictive terms that

governed participation in the process. It is now apparent from the Strike Affidavit that bidders
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were required to submit their proposals only on the basis that the CWI Agreement would be
amended and that no participant in the process could speak to GSCP about proposed
amendments (or anything else for that matter). These requirements in fact excluded 2 number of
potential bidders who are as qualified as Shaw to acquire the Applicants’ interest in Specialty
TV. No one can know whether énother bidder who was excluded from the equity solicitation

process would have made a better restructuring proposal,

8. . Second, the strategy of excluding GSCP and the secrecy surrounding the entire process
renders this application premature. In early J aﬁuary, GSCP agreed with the Ad Hoc Committee
on the ground rules for a without prejudice negotiation with them. Thosé ground rules as
proposed by GSCP included a standstill against any applications being made in these
proceedings until the negotiations had been terminated on 7 days’ notice. The Ad Hoc
Committee, through its counsel, claims that when the ground rules were agreed, the Ad Hoc
Committee did not understand that a standstill was included because of what appears to have
been a computer problem. Nevertheless, GSCP proceeded on the basis that a standstill was in
place and participated in the discussions on the basis that they would receive a notice of
termination 7 days in advance of aiy motion being brought or supported by the Ad Hoc

Commifttee.

9. In addition, it remains to be seen whether GSCP will be able to negotiate an agreement
with Shaw or any other party to amend its existing CWI Agreement. No one has told GSCP
what amendments Shaw requires and, in fact, Shaw has been prevented from meeting with GSCP
to negotiate any amendments. Further, GSCP has not been permitted to review any of the
agreements with Shaw or discuss Shaw’s plans. for the Specialty TV business it proposes to co-
own with GSCP. '

10.  Ireached out to Shaw to discuss its proposal for restructuring Canwest, but unfortunately,
Shaw has advised that it is not permitted to meet with GSCP until after approval of its agreement

with Canwest.
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11, In short, until much more is known about the process, Shaw meets with GSCP to discuss
amendments and the standstill period on which the GSCP relied is permitted to run, this motion

is premature and must be adjourned.
GSCP’s attempfs to be constructive

9. In her reasons for staying the motions brought by GSCP in these proceedings, Justice
Pepall made it clear that business discussions that included GSCP would be preferable to
Jitigation of the issues raised in the outstanding motions filed by GSCP. GSCP has genuinely
attempted to have the business discussions recommended by Her Honour but has been
consistently rebuffed and excluded by the Ad Hoc Committee. From the outset — which included
the filing of these proceedings with no prior notice to GSCP - the strategy of Canwest and the
Ad Hoc Committee has been to foreclose any involvement by GSCP, even though any
restructuring as proposed ultimately will require GSCP’s agreement in the form of amendments

to the CWI Agreement or disclaimer.

13.  As1have stated in my previous affidavits, GSCP desires nothing more than a fair
opportunity to resolve any issues between it and the Applicants, their subsidiaries and their
creditors, by negotiation. Unfortunately, despité Her Honour’s encouragement to the Applicants
and the Ad Hoc Committee of noteholders to engage in bona fide negotiations with GSCP, the
Ad Hoe Committee has continued to systemaﬁéally exclude GSCP from the equity process and
to prevent any useful discussion (1) between GSCP and the Applicants and (2) between GSCP

and any potential equity investor including Shaw.

14,  The single-minded determination to exclude GSCP and to force potential investors to
target the CWI Agreement has fundamentally corrupted the equity solicitation process. The
result is an agreement that is conditioned on either an amendment of the CW Shareholders
Agrecment (when Shaw has been prohibited from discussing any such amendment with GSCP)
or an attempt to disclaim the CWI Agreement (which will be vigorously opposed by GSCP and
which will subject this restructuring prdcess to lengthy litigation challenges).
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15.  The court should not approve the Shaw agreement whils it is conditioned on either hard-
fought and uncertain litigation or amendments that the Ad Hoc Committee and the Apﬁlicants
have prevented Shaw from even proposing to GSCP.

16,  For months, both before Her Honour’s decision and after it, GSCP has sought to engage
the Ad Hoe Committee in negotiations of amendments that they sought in the CW Shareholders
Agreement. GSCP’s reciuirement of meeting was for the Ad Hoe Committee, which was seeking
amendments, to tell us what amendments they sought. They woild not even provide that basic

information.

17.  Finally, in early Januvary, with the help of the Monitor, the parties agreed on the terms of
meetings between the Ad Hoc Committee and GSCP. The discussions in the meetings are
privileged, Attached as Exhibit “B” is a copy of the e-mail as sent from our counsel to counsel
for the Ad Hoc Committes that sets out the terms for our mestings. Exhibit “C” hereto is a copy

of the e-mail as received accepiing those terms.

18.  As noted above, the proposed terms included a standstill provision, The relevant text is

set out below:

3. For the period of time from the date hereof until the date the discussions are
terminated as permitted below (the Discussion Period), neither the AD Hoc Committee
(sic) nor Goldman Sachs shall initiate, or encourage any other person (including
CanWest) to initiate, or accept, approve, or provide any consent to the initiation of, any
proceeding (including the filing of any motion or affidavit or the taking of any step in
furtherance of the disclaimer of any contract to which Goldman Sachs or an affiliate is a
party) in any court with respect to the insolvency proceeding of CanWest. Either party
may terminate the Discussion Period by written notice to the other in which case this
agreement shall terminate 7 days after receipt of such notice. ..

19.  Under the CCAA Support Agreement, the Applicants cannot file any motion in these
proceedings except with the approval of the Consenting Noteholders. As the Applicants can do
virtually nothing without approval of the Noteholders, the result of the standstil} agreemenf, as
understood by GSCP, was that‘ the Applicants could not bring any motions, including this motion
to approve the Shaw agreement, without terminating the standstill on 7 days notice.
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Significance of the exclusion of GSCP
20.  The systematic exclusion of GSCP and the targeting of the CW1 Agreement that has
characterized this entize restructuring are seriously jeopardizing a negotiated solution to the
Applicants’ insolvency. As outlined in my previous affidavits, the Applicants have been
severely restricted, by agreements with the Ad Hoc Committee since May, 2009, in their ability
to talk to GSCP — an extraordinary situation given GSCP’s investments in CW Investments and
the Applicants’ status as a public company.

21, Prior to the Applicants’ filing for CCAA protection on October 6, 2009, the Applicanté
had no discussions wi:h GSCP even though the agreements and transactions entered into
immediately prior to 12 commencement of this application were cleaxly intended to prejudice
the rights of GSCP fo - the benefit of the noteholders represented by the Ad Hoc Committee.
Further, the Applican's gave no notice at all of the CCAA proceedings that were commenced on
the next day even thorgh the Initial Order had the intended affect of staying contractual rights
under the CWT Agree nent.

22.  After being ac vised of the CCAA proceedings after the fact, GSCP sought out
opportunities to meet with the Ad Hoc Committee, as it was clear both from our discussions with
the CRA and from th: court materials filed that the Ad Hoc Committee was the only group with
any power in this rest ructuring. The Applicants appeared to have entirely subordinated their

decision making proczsses to the Ad Hoc Committee.

23, As previously stated, GSCP was unable to engage in substantive negotiations with the Ad
Hoc Committee becaise the Ad Hoe Commitiee was not prepared to advise GSCP what

amendments they waated GSCP to agree to make to the CWI Agreement.

24,  Inthis context, the discussions in December that led to an agreement on the terms for
negotiations to be conducted between GSCP and the Ad Hoc Committee marked a potential
breakthrough in the rstructuring process.
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e
25.  The standstill provision was critical to GSCP. GSCP was aware that the equity
solicitation process being conducted by RBC was continuing. GSCP was also aware that a
number of obvious potential investors would not participate in the RBC process because the non-
disclosure agreement (NDA) required by RBC prohibited potential investors involved in the
RBC process from speaking with GSCP. 1 persbhally know this for two reasons, First, because I
was contacted by a number of potential investors, including a number of well known and well
capitalized pension funds, privaté equity funds and strategic media companies, who told me that
they would not sign the NDA which prohibited them from speaking to GSPC because they
conSIdered the prohibition counterproductwe and inappropriate and for other reasons. Second,
through counsel we obtained a copy of the pro-forma NDA that each potential investor in the
RBC process was required to sign.

26.  The exclusion of so many credible investors from the RBC process was alarming and a
direct result of the requirement that all potential equity participants commit to becoming
adversarial to GSCP as the price of admission to the RBC Process. It was clear to me that the Ad
Hoc Committee was not trying to find an investor to refinance the business that Canwest owns.
Instead, all that was sought was a Canadian investor who would provide funds to be paid to the
noteholders and who would support the objective of confiscating value from GSCP.

27.  Inorder to ensure that all potential investors had an opportunity to consider the
investment opportunity, we advised the excluded potential investors that we would be prepared
to discuss with them an alterative restructuring proposal that would have our support.

98, GSCP understood that the standstill agreement with the Ad Hoc Committee and the
requirement, that notice be given to terminate the standstill before either party sought or
supported a court application, gave GSCP the opportunity to bring forward an alternative
restructuring plan prior to the hearing.of arty motion by or supporied by the Ad Hoc Commitiee.
The fact that GSCP has been excluded from the process has substantially impaired the ability of
GSCP to place an alternative to the Shaw transaction before the Court, As such, I do not think it
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acceptable for this motion for approval to have been served while negotiations were ongoing

without any prior discussion or disclosure.

79.  GSCP has continued discussions with parties excluded from the RBC process and we
hope to be in a position shorily to advise the court and the parties of an alternative proposal.

Conclusion

30.  This motion should be adjourned for proper disclosure to GSCP to be made and for
parties to consider altcrnative proposals in advance of the hearing of any motion to approve

Shaw’s agreement with the Applicants.

SWORN BEFORE ME at the City of
New Yorl, in the statz of New York,
in the United States of America, this
18th day of February, 2010.

Mﬂ/

=,

~CGERALD J. CARDINALE

A Notary Public undor the laws of the
State of New-Y ork
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Goldman, Sachs & Co. | 85 Broad Strest | New York, New York 10004
Tek 212-802-6182 | Fax: 212-357-5505 | e-mait: geny.cardinale@gs.com

. Gerry Cardinale . .
Mgnqging Director . , i ] - .
Principal Investment Area . ‘This is Exhibit ﬁ referred %0 in tha oldman
affidavit of Sevald Yalardinage achs
sworn beforE___ me, this....L 5 b '
- of . N 8o vy O
Wb e e s cay ] ) 20 /
X ! -/ i
Stonecrest Capital Inc. ' ACORRRSSIONER FOK TANG AFFIOAVTS
*Suite 3130, Royal Trust Tower e o o : ‘
77 King Street West . .
Toronto Ontario M5K 1B7 ' ) A.LUCAS
. e R
: Attent.ion: Hap Stephen, Chief Restructuring Advisor Mglmlﬂ%m 2

Re:  Canwest Restructuring - your letter of February 16,2010

I'have your letter of February 16, 2010. I disagree with your letter in a humber of respects
and I am troubled that you have sent such a letter on the eve of Canwest’s motion to approve
a transaction that GSCP knows nothing about.

- - We disagree with your statement that Canwest has been pursuing a recapitalization - .
transaction for the benefit of “all of” its stakeholders. Rather and for good reason, we believe
that Canwest has been conducting a recapitalization process for the exclusive benefit of the
8% Noteholders under the control of the Notcholders’ Ad Hoc Committee. The objective
evidence, including the CCAA Support Agreement and the proposed transaction with Shaw,
demonstrates that our perception is correct.

We also disagres with the statement in your letter that Canwest has endeavoured to engage us
in discussions of the proposed recapitalization plan, Canwest’s endeavours have been :
limited to encouraging GSCP to engage in discussions with the Ad Hoc Committee, which
we have done.

GSCP has been given no forum for participation in the equity solicitation process and
Canwest has put the restructuring in jeopardy precisely by its consistent exclusion of GSCP
- from the process. Rather than engage us, Canwest has chosen to avoid any bilateral
discussions with us and to use confidentiality agreements to prevent any potential equity -
investor from speaking to GSCP about their plans as co-sharehiolder with GSCP in the
Specialty TV Business. Given GSCP’s critical role in-the firtuye of this business, this
syslematic exclusion of GSCP is counterproductive,

While your characterization of GSCP’s interest in becoming involved in discussions as a
“current desire” could not be further from reality, we continue to prefer a negotiated
Testructuring over extended litigation, as we have expressed all along, and have advised the
Monitor that we are supportive of the Monitor’s initiative to encourage resolution.
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. .confirmation by McCarthy Tetrault, we confirm on behalf of the Ad Hoc Committee that the Ad Hoc Committee
* - shall be bound to the foregoing terms as part of any discusslons between representatives of Geldman Sachs and
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HE~LI
. This Is Extibit <) refo
. rred to
McElcheran, Kevin. eidavitot... rA) L. S2.Cai, lﬂz

sworn bafore me, this.. / 320
day of... XEI0)

From: Girvan, Garth M.
Sent:  Friday, December 18, 2009 1:54 PM .
To: Chadwick, Robert

- Ce: McElcheran, Kevin; Farley, James; Mercer, Malgolm M. |
Suhject: RE: Canwest - Without Prejudice Discussions

Rob: sorry to take so much time in getting back to you on thls GSis preparem Fm

your email with some changes which | have marked below in red. The idea is that while we are in dlscuaswnsl e

there would be a form of hiatus period with respect to the proceedings. Please review our suggested changes and
let me know your thoughts.

"Further to our discussion, we wish to confirm that the Ad Hoc Committee and Goldman Sachs will

proceed with their discussions concerning CanWest Media Inc. (CanWest) on the following terms:
1. Anything said or any information shared in the discussions between representatives of the Ad Hoc
Committee and Goldman Sachs shall be considered without prejudu:e and shall not bé raised or relied
on.in any caurt proceeding or other proceeding.

2. Noagreement shall be considerad as having been reached in the discussions unfess confirmed in
writing by the Ad Hoe Committee and Goldman Sachs and signed by them.

3. Forthe period of time from the date hereof until the date discussions are terminated as permitted below
{the Discussion Period), neithier the AD Hoc Committee nor Goldman Sachs shall initiate, or encourage
any other person (including CanWest} to initiate, or accept, approve, or provide any consent to the
initiation of, any proceeding (including the filing of any motion: or affidavit or the taking of any step in
furtherance of the disclaimer of any contract to which Goldman Sachs or an affiliate is a party) in any
court with respect to the insolvency proceeding of CanWest. Either party may termipate the Discussion
Period by written notice to the other in which case this agreement shall terminate 7 days after receipt
of such notice. In the event of termination the dates referred to in the Support Agreement dated
September 24, 2009 and the Use of Cash Collateral and Consent Agreement between CanWest
and certain members of the Ad Hac Committee shall be extended by the number of days comprising the
Discussion P\f_'_rlod_, and the parties shall cooperate in obtaining the agreement of CanWest and the
court to such extension. ' ‘

4, The nature and scope of the discussions and the fact that the discussions are taking place or have
taken place shall be kept confidential (except as otherwise contem plated herein) and all materials and .
information with respect to such discussions shall remain confidential between the Ad Hoc Committee,
Goldman Satchs and their respective advisors, unless disclasure is required by law-or unless ctherwise
agreed in writing by the Ad Hoc Committee and Goldman Sachs, provided however that the Ad Hoc
Committee and Goldman Sachs and their respective advisors shall be entitled to advise the Momtor of
such discussions and the terms of this agreement.

ary

Please confirm on behalf of your client that Goldman Sachs shall be bound to the foregoing terms as part of any
discussions between representatives of Goldman Sachs and the Ad Hoc Committee. Subject to such

the Ad Hoc Committee. ”

02/18/2010

: ‘".::l .
i



GSCP Motion Record Page 107

Page 2 of 3

Garth M. Gzrvan

Garth M GIrvan
Partner
Business Law

©OTHTél: 416-601-7574

FiufTelée:  416-868-0673

- EvfCourriel " ggxrvan@mc:arthy ca,

HCCar T etrou LLP /'S EN.C.R.L., S

Suite 5300

-+ Toronto Dominion Bank Tower

Toronto, Ontario
Canada MSK 1E6

YW mecal -Ca

Please THINK GREEN befare printing,
PENSEZ A L'ENVIRONNEMENT avant dimprimer ce message,

From: Chadwick, Robert: [maﬁto irchadwick@goodmans.ca]
Sent: Tuesday, December 15, 2009 3:08 PM

To: Girvan, Garth M.

Subject: Canwest - Without Prejudice DISCUSSIDDS

Further to our discussion, we wish to confirm that the Ad Hoc Committee and Goldman Sachs will proceed with
their discussions on the following terms: '

1. Anything said or any information shared | in the discussions between representatives of the Ad Hoc.
Committee and Goldman Sachs shall be considered without prejudice and shall not be ralsed or relied
onin any court proceedmg or other proceedmg

2. No agreement shill be considered as having been reached in the discussnons unless confirmed in
‘writing by the Acl Hoc Committee and Goldman Sachs and signed by them.

3. The hature and scope of the discussions and the fact that the discussions are taking place or have taken

' place shall be kept confidential and all materials and information with respect to such discussions shall
remain confidential between the Ad Hoc Committee, Goldman Sachs and theif respective advisors,
unless otherwise agreed in writing by the Ad Hoc Committee and Goldman Sachs.

Please confirm on behalf of your chent that Goldman Sachs shall be bound to the foregomg terms as part of any
dlscusswns between representatives of Goldman Sachs and the Ad Hoc Comimittee.” Subject to such

confi 'rmatton by McCarthy Tetrault, we confirm on behaif of the Ad Hoc Committee that the Ad Ho¢ Committee
shall be bound to the foregoing terms as part of any discussions between representatives of Goldman Sachs and
the Ad Hoc Committee. ' '

We're Moving‘ .

Goodmans Toronto office will be located at Bay Adelaide Centre as of December 22nd, 2008.

Our new address will be:

Goodmans LLP

02/18/2010
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From: Girvan, Garth M.

Sent: Thursday, December 24, 2009 9:56 AM

To: Chadwick, Robert

Subject: RE: Canwest - Without Prejudice Discussions

Rob, after consideration, my client is of the view that what was sent
'to you in our last email was reasonable and approprlate They are
prepared to agree to an arrangement as set out in that email and most
importantly the standstill provision: They are not prepared to proceed
on the basis vou have set out below. If there are to be discussions,
our client's position is that they can only productively proceed if the
parties stand back from initiating further court proceedings against
each other during the course of such discussions.

From: Chadwick, Robert [rchadwick@goodmans.ca]

Sent: Wednesday, December 23, 2009 4:10 PM

To: Girvan, Garth M.

Subject: RE: Canwest - Without Prejudice Dlscu531ons

Gary, further to our discussion of this today, let.me know if the below
works ( I have made changes in CAP LETTERS to make it easier to
follow). If you confirm it is acceptable, we can confirm the terms on a
clean version. Regards, Rob Chadwick

Further to our discussion, we wish to confirm that the Ad Hoc Committee
and Goldman Sachs will proceed with their discussions concernlng
CanWest Media Inc. (CanWest) on the following terms:

1. . Bnything said or any information shared in the discussions
between representatives of the Ad Hoc Committee and Goldman Sachs shall
be considered without prejudicé and shall not be ralsed or relied on in
any court proceeding or other proceeding.

2. No agreement shall be considered as having been reached in the
discussions unless confirmed in writing by the Ad Hoc Committee and
Goldman Sachs and signed by them.

3. The nature and scope of the discussions and the fact that the-
discussions are taking place oxr have taken place shall be kept
confidential (except as otherwise contemplated herein) and all
materials and information with respect to such discussions shall remain
confidential between the Ad Hoc Committee, Goldman Sachs and their
respective advisors, unless disclosure is required BY ORDER OF A COURT
OR ADMINISTRATIVE TRIBUNAL OF COMPETENT JURISDICTICN or unless
otherwise agreed in writing by the Ad Hoc Committee and Goldman Sachs,’
provided however that the Ad Hoc Committee and Goldman Sachs and their
respective advisors shall be entitled to advise the Monitor AND THE
COMPANY OF the terms of this. agreement AND THE FACT THAT CONFIDENTIAL
DISCUSSIONS ARE TAKING PLACE.
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Please confixm on behalf of your client that Goldman Sachs shall be
bound to the foregoing terms as part of any discussions between
representatives of Goldman Sachs and the Ad Hoc Committee, Subject to
.'ér“ such confirmation by McCarthy Tetrault, we confirm on behalf of the Ad
o Hoc Committee that the Ad Hoc COmmlttee ghall be bound to the foregoing
texrms as part of any dlscu551ons between representatives of Goldman.
Sachs and the Ad Hoc Committee.

*kkdhhEkhhk

Goodmans' Toronto office has moved to Bay Adelaide Centre.
Cur new address:

Goodmans LLP

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, ON MSH 287

Cur email addresses, telephone and fax numbers remain the same.

This communication is intended solely for the named addressee(s) and
may contain information that is privileged, confidential, protected or
othexwise exempt £rom disclosure. No waiver of confidence, privilege,
protection or othexwise is made. If you are not the intended recipient
of this communication, please advise us immediately and delete this
emall without reading, copying or forwarding it to anyone.
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swom befors me, ths........[. § Lt
From: Chadwick, Robert [mailto:rchadwickegoodmans.ca B o, tis. /

Sent: Monday, January 04, 2010 6:29 BM ) . a¥ 20l 0 .
To: Girvan, Garth M. ' L ) ~
Subject: RE: Canwest - Without Prejudice Discusgj

1}

Gary, as discussed with you in more detail this SFEEPRSSH, we abd
prepared to agree'tc the terms outlined in your email of Decembepslg 3 in New York ,
Please confirm ('or have your client confirm directly with ouGwmmissien Expires August 25, 2012
clients} the time, attendees amd logistics for the proposed principals’ e
conference call'on Wednesday and the in pefson principals meeting on AR
Friday, once you have had a chance to confirm matters with your client.

Regards, Rob Chadwick

----- Original Message----- - .
From: Girvan, Garth M. [mailto:GGIRVANEMCCARTHY.CA]
Sent: Thursday, December 24, 2009 9:56 AM

To: Chadwick, Robert o

Subject: RE: Canwest - Without Prejudice Discussions

Rob, after consideration, my client is of the view that what was sent
to you in our last email was reasonable and appropriate. They are
prepared to agree to an arrangement as set out in that email and most
importantly the standstill provision. They are not prepared to proceed
on the basis vyou have set out below. If there are to be discussions,
our client's position is that they can only productively proceed if the
parties stand back from imitiating further court proceedings against
each other during the course of such discussions.

From: Chadwick, Robert [rchadwick®goodmans,cal

Sent: Wednesday, December 23, 2009 4:10 PM

To: Girvan, Garth M.

Subject: RE: Canwest - Without Prejudice Discussions

Gary, further to our discussion of this today, let me know if the kelow
works ( I have made changes in CAP LETTERS to make it easier to’ :
follow). If you confirm it is acceptable, we can confirm the terms on a
clean version. Regards, Rob Chadwick

Further to our discussion, we wish bo confirm that the ad Hoc Comniittee
and Goldman Sachs will proceed with their discussions concerning
CanWest Media Inc. (CanWest) om the following terms:

1, Anything said or any information shared in the discussions
between representatives of the Ad Hoc Committee and Goldman Sachs shall
be considered without prejudice and shall not be raised or relied on in’
any court proceeding or other proceeding. .

2. No agreement shall be consideréd as having been reached in the
discussions unlegs confirmed in writing by the Ad Hoc Committee and

Goldman Sachs and signed by them.
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37 77 The nature and scope of the discussions and the fact that the
discussions are taking place or have taken place shall be _kept
confidential (except 4s otherwise contemplated herein) and all

?'materzals and information with- regpect to such discussions shall remain

confidential between the Ad Hoc Committee, Goldman Sachs and their
respective advisors, unlesg disclosure is reguired BY ORDER OF A COURT
CR ADMINISTRATIVE TRIBUNAL OF COMPETENT JURISDICTION or unless -
otherw;se agreed in writing by the Ad Hoc Committed and Goldman Sachs,
provided however that the Ad Hoc Committee and Goldman Sachs and their
respective advisors shall be entitled to advise the Monitor AND THE
COMPBNY OF the terms of this agreement AND THE FACT 'THAT CONFIDENTIAL
DISCUSSICNS ARE TAKING PLACE.

Please confirm on behalf of your client that Goldman Sachs shall be
bound to the foregoing texms as part of any discussions between .
representatives of Goldman Sachs and the Ad Hoc Committee. Subject to
such confirmation_by McCarthy Tetrault, we confirm on behalf of the 'ad
Hoe Committee that the Ad Hoc Committee shall be bound to the foregoing
terms as part of any discussions between representatives of Gdldman
Sachs and the Ad Hoc Committee.

dkkFhkhhkhhkdk

Goodmans' Toronto office has moved to Bay Adelaide Centre.
Our mnew address:

Goodmans LLP -
Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, ON MSH 257

* our email addresses, telephone and fax numbers remain the same.

This communiication is intended solely for the named addressese(s) and
may contain information that is privileged, confidential, protected or
otherwise exempt from disclosure. No walver of confldence, privilege,
protectlon or otherwise is made. If you are not the intended recipient
of this communication, please advise us 1mmed1ate1y and delete this
email without reading, copying or forwarding it to anyome.

== === =om= EEESRERSEEEE =rmommsss=s EEmEmE

This e-mail may contain information that is privileged., confidential
and/or exempt from disclosure.

No waiver whatscever is intended by sending this e-mail which is
intended only for the named recipient(s}.

Unauthorized use, dissemination ox. copying is prohibited. If you
receive this email in exrrox, please notify the. sender and destroy all
copies of this e-mail. Our privacy policy is available at
Wwww.mecarthy.ca .
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Court File No. CV-02-8396-00 CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.8.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN
OF COMPROMISE OR ARRANGEMENT OF
CANWEST GLOBAL COMMUNICATIONS CORP. AND THE OTHER APPLICANTS
LISTED ON SCHEDULE “A” (collectively the “APPLICANTS” or “Canwest”)

AFFIDAVIT OF SUSAN KRAKER,
SWORN FEBRUARY 18, 2010

1, Susan Kraker of the Town of Richmond Hill in the Regional Municipality of York,

MAKE OATH AND SAY:

1. I am a legal assistant in the firm of McCarthy Tétrault LLP (“McCarthys”) and as such
have knowledge of the matters hereinafter deposed to.

2. Exhibit “A” hereto is true copy of & letter dated February 16, 2010 to the lawyers for the

Applicants (“Oslers”) containing a Request to Insepet Documents.

3. Exhibits “B", “C” and “D” hereto are true copies of subsequent letters exchanged
between Oslers and McCarthys.
4, Exhibit “E” hereto is a true copy of the “teaser document™ mentioned in Exhibit “B”,

Exhibit “F” hereto is a true copy of the form of NDA mentioned in Exhibit “B”.

3, The following are true copies of certain documents exhibited to the Affidavit of John E.
Maguire sworn October 5, 2009: ‘ '



(a)

(&

(©)

(d)

(e
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Exhibit “G" hereto is a true copy of the Use of Collateral and Consent Agreement;
Exhibit “H” hereto is a true copy of the Support Agreement;r
Exhibit “T” hereto is a true copy of the Recapitalization Term Shéet;
Exhibit “J” hereto is a true copy of the Secured Senior Primissory Nete; and

Exhibit “K” hereto is a true copy of the unsecured Promissory Note.

6. This affidavit is sworn in support of the position of GSCP on the motion to be heard

tomorrow and for no other or improper purpose.

SWORN BEFORE ME at the City of
Toronto, this 18" day of February,

2010.

/;,//4' e

e, Souy

Susan Kraker

)
)
)
)
)
)
)
)

A commissioner etc
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Barristers & Solicilors McCarthy Tétranlt LLP
Patent & Trade-mark Agents Box 48, Suite 5300
Toronto Dominion Bark Tower

McCarthy Tétrault Toronto ON MSK 156

Telephone: 416 362-1812
Facsimile: 416 858-0673
mecarthy.ca

Malcolm Mercer
Direct Line: (416) 601-7659
E-Mail: mmercer@mecarthy.ca

February 16, 2010 ¥
- 1
Thlg Is Exhibt.,., ‘A

Osler, Hoskin & Harcourt LLP , referrad o n the |

100 King Street West ettt o, oIS, Cate,

| First Canadian Place 8warn before me, this £

Suite 6600 P.O. Box 50 R = SV 8

Toronto ON M5X 1B8 % 20,
il

Attention: Mr. Lyndon A.J, Barnes "’f ACOMMSSON m%iiﬁﬁé"w;mm

Re: Canwest
Dear Sirs:

This is & Request to Inspect Documents pursuant to Rule 30.04(2) in respect of documents
referred to in the Motion Record of the Applicants (Approval of Subscription Agreement)
served on February 12, 2010,

Specifically, inspection of the following documents is requested:

i. The 22 non-disclosure agreements mentioned in paragraph number 7 of the
grounds alleged in the Notice of Motion,

2. The six non-binding proposals mentioned in paragraph number 8 of the
grounds alleged in the Notice of Motion.

3. The two Formal Bids mentioned in paragraph number 9 of the grounds alleged
in the Notice of Motion.

4, The recommendation of the Special Committes, if in writing, mentioned in
paragraph number 12 of the grounds alleged in the Notice of Motion,

5. The Subscription Agreement mentioned in paragraph number 14 of the
grounds alleged in the Notice of Motion.

6. The Subscription Term Sheet mentioned in paragraph number 14 of the
grounds alleged in the Notice of Motion.

Vancouver, Calgary, Toronto, Oitawa, Montréal, Québec and London, Englond
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McCarthyTétrault
February 16, 2010 : L2 ' Lyndon A.J. Bames

7. The Shaw Support Agreement mentioned in paragraph nusmber 17 of the
grounds alleged in the Notice of Motion.

8. The Amended Support Agreement mentioned in paragraph number 20 of the
grounds alleged in the Notice of Motien. ‘

9. The Shaw Definitive Documents mentioned in paragraph number 23 of the
grounds alleged in the Notice of Motion.

10.  The Subscription Agreement, Subscription Term Sheet, Amended Support
Agreement and the Shaw Support Agreement mentioned in paragraph 2 of the
Strike Affidavit,

11.  The agreement with RBC mentioned in paragraph 10 of the Strike Affidavit.

12.  The "teaser document” and the form of NDA mentioned in paragraph 12 of
the Strike Affidavit.

13, The 22 executed NDAs mentioned in paragraph 12 of the Strike Aftidavit.

14.  The more comprehensive confidential information memorandum mentioned in
paragraph 12 of the Strike Affidavit.

15.  The proposed equity investment term shect mentioned in paragraph 13 of the
Strike Affidavit.

16.  The advice, if in writing, mentioned in the first sentence of paragraph 14 of
the Strike Affidavit.

7. The six Initial Proposals mentioned in paragraph 16 of the Strike Affidavit.

18.  The proposal submitted by an additional prospective investor outside of the
equity investment solicitation process mentioned in paragraph 16 of the Strike
Alfidavit.

19,  The detailed management presentation, if in writing, mentioned in paragraph
17 of the Strike Affidavit.

20.  The detailed and confidential information, if in writing, mentioned in
paragraph 17 of the Strike Afﬁdavit.

21.  The management presentations, if in writing, mentioned in paragraph 17 of

the Strike Affidavit.

McCarthy Tétrault LLEP
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McCarthy Tétrault
February 16, 2010 «3. Lyndon A.J, Barnes

22, The form of proposed équity subscription agreement and the atiached form of
term sheet mentioned in paragraph 20 of the Strike Affidavit.

23,  The communication, if in writing, and the criteria, if in writing, mentioned in
paragraph 21 of the Strike Affidavit,

24.  The two Formal Bids mentioned in paragraph 22 of the Strike Affidavit.

25.  The Shaw Communications’ Formal Bid mentioned in paragraph 22 of the
Strike Affidavit.

26.  The recommiendation of the Special Committee, if in writing, mentioned in
paragraph 28 of the Strike Affidavit,

27.  The Subscription Agreement mentioned in paragraph 30 of the Strike
Affidavit.

28,  The Subscription Term Sheet mentioned in paragraph 45 of the Strike
Affidavit,

29.  The Amended Support Agreement mentioned in paragraphs 46 and 47 of the
Strike Affidavit,

30.  The Shaw Support Agreement mentioned in paragraph 49 and following of

the Strike Affidavit.

I look forward to hearing from you as soon as possible.

Yours very truly,

MeCarthy Tétrault LLP

Per:
e A
o

Malcolm M. Mercer

MMM/mm

cc:  Jeremy E. Dacks
Shawn T. Irving
Kevin. P, McElcheran

McCarthy Térauli LLF
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Osler, Hoskin & Harcourt LLP

Box 50, 1 Firat Canadian Place
Toronto, Ontarlo, Canada MBX 188
416.362.2111 MAIN

416.862,6666 FACSIMILE OSLER

Toonto February 16, 2010 . LyndonA.Bames
Mortrse! ' . LY LEamesBosler.cort
. This Is Exhibg ‘& )
Sent By Electronic Mail G T .
Ottwwn y eflidavit of,...,, &.}\&lr\ W;{gn{?
Calgary Maicolm Mercer " 8worn bofors me s L§¥ it
McCarthy Tetrault LLP i
New Yor Box 48, Suite 5300 e, q 7

Toronto Dominion Bank Tower
Toronto, ON MSK 1E6

Attention: Mr. Malcolm Mercer
Dear Sir: |
Canwest Global Communications Corp. (“Canwest Global”)

We arc in receipt of your comespondence dated February 16, 2010 requesting the
inspection of documents referred to in the Motion Record of Canwest Global et al (the
“CMI Entities”) concerning the approval of the Shaw Subscription Agreement and
related documents (the “Shaw Transaction Documents™), ;

We disagree that your clients are a “party” as that term is used in Rule 30,04 of the Rules
of Civil Procedure and thus disagree that your clients are entitled to rely on Rule 30.04(2)
to obtain copies of the documents set out in your letter.

In any event, as you are aware from the Monitor’s 10" Report, Shaw Commminications
Inc. (“Shaw”) mnd Canwest Global have agreed that redacted vérsions of the Shaw
Transaction Documents' removing the proposed transaction’s economic terms will be
made available to your clients provided they agree to appropriate confidentiality and
standstill provisions (the “Confidentiality Agreement™). A copy of a draft Confidentiality
Agreement in a form acceptable to Canwest Global, Shaw, the ad hoc committee of
Canwest Media Inc.’s senior subordinated noteholders and thé Monitor was provided to
you on February 15, 2010, We have not had any response to that correspondence. Upon
execution of the Confidentiality Agreement, your clients will be provided with redacted
copies of the documents referred to in paragraphs 5, 6, 7, 8, 9, 16, 27, 28, 29 and 30 of
your letter, :

We also note the following with respect to paragraphs 4, 11, 12 and 26 of your letter:
1. Th_e_recommeﬁdaﬁon of the Special Committee was an oral recommenda.tioni

2. - The RBC Agreement was attached as Exhibit “U” to the Affidavit of John
Maguire dated October 5, 2009 and filed in these proceedings; and
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3. Coples of the “teaser document” and form of NDA mentioned in paragraph 12 of
the Strike Affidavit are attached. We understend that you may have been
previously provxded with a copy of the form of NDA by the Momtor

The other requests set out in your letter seek disclosure of documents that are confidential
and commercially sensitive to Canwest Giobal’s equity investment solicitation process
and are either (i) documents that were only provided to parties in the equity investment
solicitation process after they signed a confidentiality agreement or (ii} documents
provided by such parties on the basis that they were participating in & confidential equity
investment solicitation process. The disclosure of confidential and commercially
© sensitive information concerning the equity investment solicitation process would cause
serious prejudice to both the entities that entered into the process on a confidential basis
and to Canwest Global should it need to confinue with a similar or alternstive process if
the Shaw transaction not be approved or closed, ' , :

We are available to discuss the foregoing at your convenience.

Yours very truly,

Lo, Birn, %M

Lyndon AJ. Barnes
LAJB:;jd
Enclosure

c | David Byers — Stikeman Elliott LLP





