


































Court File No. 

COURT OF APPEAL FOR ONTARIO

IN THE MATTER OF THE COMPANIES' CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS 

AMENDED

AND IN THE MATTER OF A PLAN
OF COMPROMISE OR ARRANGEMENT OF

CANWEST GLOBAL COMMUNICATIONS CORP. 
AND THE OTHER APPLICANTS LISTED ON SCHEDULE “A” 

(collectively the “APPLICANTS” or “Canwest”)

Applicants

NOTICE OF MOTION
(motion for leave to appeal)

The Respondents GS Capital Partners VI Fund L.P., GSCP VI AA One Holding S.ar.l and GS 

VI AA One Parallel Holding S.ar.l (collectively, “GSCP”) will make a motion, which will be 

heard by the court in writing 36 days after service of GSCP’s motion record and factum or on 

the filing of GSCP’s reply factum, if any, whichever is earlier (unless otherwise directed by 

order of a judge of this court).

PROPOSED METHOD OF HEARING:  The motion is to be heard in writing 

(unless otherwise directed by order of a judge of this court).

THE MOTION IS FOR:

1. an order granting leave to appeal the following orders of the Honourable Justice Pepall

communicated from the bench on February 19, 2010 (the “Orders”) with written reasons 

delivered on March 1, 2009: 
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(a) an order granting approval of the Shaw Agreement in accordance with the 

Shaw Approval Motion, (the “Shaw Approval Order”); and

(b) an order dismissing the request of GSCP (the “GSCP Adjournment Motion”) 

in which GSCP sought to adjourn the Applicants’ motion for, inter alia, 

approval of a Subscription Agreement (the “Shaw Agreement”) between Shaw 

Communications Inc. (“Shaw”) and Canwest (the “Shaw Approval Motion”) 

(the “Adjournment Order”);

2. costs of this motion; and

3. such further and other relief as this Honourable Court considers just.

THE GROUNDS FOR THE MOTION ARE:

4. The motions judge erred in failing to determine that the Shaw Agreement and the 

process leading up to it (the “Solicitation Process”) were fundamentally flawed and did not 

meet the requirements of the CCAA, notably the tests from Royal Bank v. Soundair Corp. et 

al. and Nortel Networks Corporation (Re) and accordingly should not be approved;

5. The motions judge erred in failing to conclude that, in the Solicitation Process, the 

holders of notes (the “Noteholders”) issued by Canwest Media Inc. (“CMI”) are biased and 

adversarial parties to GSCP whose aim is to wrongfully confiscate GSCP’s rights for their 

own benefit, and that the Noteholders should not be permitted to control the Solicitation 

Process to Canwest’s detriment;
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6. The motions judge erred in failing to conclude that the board of directors and the 

Special Committee had wrongfully abdicated, in favour of the Noteholders, their fiduciary 

duty to Canwest and their duty of care to all stakeholders;

7. The Noteholders are in total effective control of the affairs of Canwest and its CCAA 

restructuring, as a result of loan covenants and the CCAA Support Agreement entered into by 

Canwest;

8. On the day prior to the CCAA filing, Canwest—at the behest of the Noteholders—

caused a solvent subsidiary, 4414616 Canada Inc. (“441”), to transfer to its insolvent parent, 

CMI, all of its shares and interests in CW Investments Co. (“CWI”), which holds Canwest’s 

profitable specialty television business (the “Specialty TV Business”);

9. The transfer served no legitimate business purpose; rather it was done to cause the 

disclaimer, or threat of disclaimer, of the CWI shareholders agreement containing contractual 

protections of GSCP’s equity capital contribution of more than US$500 million;

10. The Noteholders, the would-be beneficiaries of this wrongful confiscation of GSCP’s 

rights, have used their control over the restructuring to design the Solicitation Process to find 

a bidder to implement their scheme, while excluding bids and bidders that do not further their 

attempt to wrongfully confiscate GSCP’s rights;

11. The motions judge erred in failing to grant an adjournment of the hearing, which 

would have enabled the Monitor, Canwest’s board of directors, and the parties to fulfill their 

fiduciary and other duties by properly assessing the competing offer made by Catalyst Group 

Inc.; 

GSCP Motion Record Page 3



- 4 -

12. GSCP was justified in believing that a standstill agreement providing seven days 

notice was in place when it received, on a Friday evening of a three-day weekend, notice of 

the hearing to approve the Shaw Agreement on the following Friday, effectively giving it only 

three business days notice and insufficient time to properly prepare for the hearing;

13. The motion materials served upon GSCP were incomplete, and did not include the 

Shaw Agreement itself;

14. The motions judge erred in denying GSCP the right to cross-examine on affidavit 

evidence that was “strongly” relied upon by the Monitor in making its recommendations to 

the court, and relied upon by the motions judge in her reasons;

The Leave to Appeal Test is Met

15. An appeal of the Shaw Approval Order is prima facie meritorious, and an appeal of 

the Adjournment Order is prima facie meritorious; the issues on appeal are of real and 

significant interest to the parties, the insolvency practice and this proceeding; and the appeals 

would not unduly hinder the progress of the proceeding;

16. The moving parties also rely upon:

(a) the CCAA;

(b) section 14 of the CCAA and Rule 61.03.1 of the Rules of Civil Procedure; and

(c) Such further and other grounds as counsel may advise and this Honourable 

Court may permit.
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THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED AT THE 

HEARING OF THE MOTION:

17. Excerpts from the record before the motions judge, including evidence filed in these 

CCAA proceedings.

18. Such evidence as counsel may advise and this Honourable Court may permit.

March 9, 2010 McCarthy Tétrault LLP
Suite 5300, Toronto Dominion Bank Tower
Toronto ON  M5K 1E6

Kevin McElcheran  LSUC# 22119H
Tel. (416) 601-7730
Fax: (416) 868-0673

Malcolm Mercer  LSUC# 23812W
Tel: (416) 601-7659
Fax: (416) 868-0673

Solicitors for GSCP Capital Partners VI Fund, 
L.P., GSCP VI AA One Holding S.ar.l, GSCP 
VI AA One Parallel Holding S.ar.l. 
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TO: SERVICE LIST
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985,
c. C-36, AS AMENDED
IN THE MATTER OF THE A PLAN OF COMPROMISE OR ARRANGEMENT OF 
CANWEST GLOBAL COMMUNICATIONS CORP. ET AL. Court File No.  ________________

ONTARIO
SUPERIOR COURT OF JUSTICE

Proceeding commenced at Toronto

NOTICE OF MOTION

McCarthy Tétrault LLP
Suite 5300, Toronto Dominion Bank 
Tower
Toronto ON  M5K 1E6

Kevin McElcheran  LSUC# 22119H
Tel. (416) 601-7730
Fax: (416) 868-0673

Malcolm Mercer  LSUC# 23812W
Tel: (416) 601-7659
Fax: (416) 868-0673

Lawyers for GSCP
1112567
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